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Court of Appeals of the District of Columbia 


^ o. "iooo. 

t 

AValdemak Koxkai) Ei:xst Axtox AViluelm Ferdixaxd vox 

Zedtwitz, Appellant, 

vs. 

Howard Sttiierlaxd, as Alien Pro])erty Custodian, et al. 


a Supreme Court ot the District ot* (.Vlumbia. 

In E(iuity. 

Xo. 420(;:h 

AValuemar Koxrai) Ekxst Axtox AVilhkem Eerdixaxd vox 

Zkdtwitz, Plaint ill, 

a<»‘ainst 

Thomas AV. AIiller, as A]i(*n Property Custodian, and 
Frank AVliite, as Ti‘(.‘asurt‘i' ol' the United States, De¬ 
fendants. 

UxiTKD States of America, i 

District of ('(dinnhia, ss: 

* 

T>o it remembered, tliat in the Supreme Court of the 
District of (\)luml)ia, at tlie City of \Vashinij:ton, in said 
District, at tlie tim(‘s h(‘r(‘inafter m(‘ntion(‘d, tlie followini^ 
papers wei’e tiled and ])i‘oc(‘(‘dinn’s had, in the: a1)ove-en- 
titled cause, to-wit: 


1—4555a 
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VON ZEDTWITZ VS. HOWARD SUTHERLAND ET AL. 


1 Bill o/ C())UpUuut. 

Filed I)ecem])er l28, 

Sn])remo Court ot' the District ot* Columbia. 

Ill F(iuity. 

Xo. 42()(;:j. 

Waldemar Konrad Ei:nst Anton Wilhelm Ferdinand von 

Zedtwitz, Flaiiiliir, 

against 

Thomas W. Miller, as Alien Fro])(‘rty Custodian, and 
Frank White, as 'rreasui'iU' ol* the* I nited Stale*s, De- 
feiulants. 

The plaintiff com])lains and says: 

First, d'hat tlu* ])laintiff is now, and has been continu¬ 
ously since Se*plc‘nibe*r 'I'l, 1!M)S, a citizi'ii and sul)ject of the 
licpublic of Switzerland, which throughoul the recent war 
re‘inaiii(*d a neutral nation, and tin* ])laintiff during such 
time* has not be‘e*n a citize'ii or subject of Cermany, or 
Austria or Hungary or Austria-IIungary. 

Se'conel. 'fhat th(‘ d(*f(‘ndaiit 'riioinas W. Miller, at ])ros- 
e‘nt r(*sid(‘s in the* Disti'ict of Columbia and is sueel herein 
as Alie*!! Fro])e*rty Custodian of tlu* Fuite'd State*s: and that 
the de*fe*ndant, Frank Wliite* also r(*sid(*s at ])reseiit in the 
Distinct of (’olumbia and is sue*il he*ri*in as the Treasurer 
of the* ITiited States. 

Thirel. That this suit is brought uiule*!* Section 9 of tlic 
Act of Ce)ngress a])])rove*d ()ctobe*r (5, 1917, known as the 

‘‘Trading with the* Hnemv Act" as ameiideel bv Act of 

' • • 

(’ongress a])])roved March 4, 192.*) and in accorelance with 
the jirovisions of ])aragra])h (1) of subdivision (//) and of 
subelivision (r) of said section as ameneleel. 

2 Fourth. That the iilaintiff is now twenty-seven 
vears of age anel was born on the Stli dav of Mav, 

189(1: that he is the son of Marv Flizabetli Breckenrielge- 
Caldwe*ll von Ze'dtwitz, formerly of Dichmonel, Virginia, 
now deceased; that ])laintiff's father died on August 18, 
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1896; that subsequent to the death of lier husband, tlie 
plaintiff’s father, plaiiuiff's said motlier, Mary Elizabeth 
Breckenridge-C’aldwell von Zedtwitz, did on Xoyembcr 23, 
1909, by a declaration in wriliiyiC made and acknowledged 
on said date, resume her status as a citizen of the United 
States as required by law. 

Fifth. That on July (>, 1908, the ])laintirr being then a 
minor of twelve years of age, both himself and his said 
mother duly became naturalized citizens of the Republic of 
Switzerland, whicli natui’alization was confirmed by the 
Federal Council on Septemlxo- 22, 1908, and letters of citi¬ 
zenship to that effect were duly issiuxl to them on Septem¬ 
ber 26, 1908; that upon attaining his majority on May 8, 
1917, plaintiff made a])])Iicati(>n to the ])i‘op(‘r authoidties 
of the Town of Thun, for the issuance' of a ('ertiticate con¬ 
firming his Swiss citizenship, which cc'rtiticate was dulv 
issued to him on May 28, 1917, by tlu' Couneal of Citizens of 
the Town of Thun, (’antoii (O' In'me, Switzerland, pur¬ 
suant to law: that since the said 6th day of July, 1908 plain¬ 
tiff has continued to b(‘, without iuteri-u]')tion, and still is a 
citizen of the ]\(‘])ublic of Swilz(‘rland, and hasi never re¬ 
nounced or lost his said citizenship. 

Sixth. That the ])laintiff's said motln'r, Mary Elizabeth 
Breckenridge-Chddwell von Z(*dtwitz, IxMUg tlu'n a citizen 
of the Ibiited States, domicih'd at Xew])()r{, Rhode Island, 
died on December 16, 1910, h'aving a last will and'te'stament 
which was admitte'd to ])rohate by the* Suri’ogati's' (h>urt of 
the County of X(‘W ^’ol•k on Mai‘(']i 2, ll'll' and like- 
3 wise admitted to ])i’obate by tin* Comity (V)ui't of 
Jeffei-son County, Stale of Kentucky, on, ^Fay 11, 
1911, and likewise admitt(‘d to probatt* by tin' Rrobnte Court 
of the City of X"ew])ort, Rhode Island, on the 24th day of 
October, 1911, hy which will, after oxi'rcising tlie,power of 
ap])ointment given her under tlie will of her fatlKU*, in pur¬ 
suance of which she appoint('d and direCed that all real 
and personal |)ro])erty over which sh(' liad any '])ower of 
appointment undei* the said will should bo paid over and 
transferred to the ])laintiff, her son, she devised and be- 
(jueathed the sum of $600,000 to United States Trust Com¬ 
pany of X'ew York and Henry Cachard, as trustees, in 
trust, to pay the income therefrom to said plaintiff for his 
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niid Ills (l(‘at]i to ti’niisfci* tlio pi-iiicipal to siicli 

])(M-soiis as lio niiirlit dirvcd hy liis will or to his lawful issue 
in tlK‘ (*V(*nt that he should leave no will; and, in addition 
ther(‘to, she (h'vised and l)(‘({n(*athed her residuary estate 
to t}u‘ said ti’ustees, in trust, to ])ay the ineome to said 
])laintilT until In* i‘eaeh(*d tin* aire of thii’ty years, and 
thei‘eu])on to transft*!' the whoh* of sueh ])ro])erty and any 
un])aid iiieoim* to him ahsolutt*ly. 

Si‘Venth. Ily virtm* of said wills, tin* ])laintiff hecame 
(‘iititled to (‘(‘I’tain money and ])ro])erty; that the Alien 
Pro])(‘rty (histodian, ])ur])o]’tinir to act und(‘r tin* authority 
of tin* “'rradimc with the Kn(*my Aet," tin* am(*ndm(*nts 
tln*]'(*lo, and tin* ])i-oelamations and (*xeeutive orders issued 
in })ui‘suane(* tln*n*of, issu(*d his writt(*n d(*mands dii‘(*et(*d 
to the timst(*es of tin* ti'usts eiH*atc*d hy the will of ])laintiff’s 
said motln*!-, Mary Fdi/.al)(*th I>i-(*ekt‘nridirc*-(h\ldw(*ll von 
Z(*dtwitz. i'(*<inirine: tln‘m to eonv(*y, transf(*r, assiirn, de- 
livei* and ])ay ovei* to him, as Ali(*n ri-o])ei1y Custodian, 
eei'tain ])ro])erty th(*i‘(*in s]H*ei{i(*d, whieh (h*mands were 
resp(‘etively dated Fi'hi-uarv 2, ldl8, S(*pt(*ml)er 27, 
4 lins and Fehi-nary 2S, eo])i(*s of whieh are 

h(*i-(‘to anin*X(*d ainl mai’k(*d respectively Fxhihits 
“A," “ IF' and “C" and tin* said .Mien Pi‘o])(*rty Custodian 
rdso issiu'd his wi-ilten d(*mand dii’(*eted to tin* Fidelity and 
C(huml)ia Trust Co]n])any as ae’ent foi* tin* ])1aintifr re- 
(luii'inLT it to eonv(*y, li-ansfei-, assiu-n, d<'Iiv(*r and pay over 
to him as .Mien Fi'o]t!*rty Custodian c(‘i'tain p]*o]K*rty therein 
sp(*cili(‘d. a e<>])y of whieh is ln*i‘eto attacln*d mark(*d Fx- 
hil.it “D." 

Fiydith. 'Fliat pui'snant to such (h*mands tin* .Mit*n Pi*o])- 

ertv Custodian s(*i/,(*,l and now wroimfullv holds a laru*o 

• « 

amount of real and ])ei'sonal pro])(*i-ty lK*lonu'in,e: to the 
plaint iff. 

Xinth. That on oi* ahont tin* 4th dav of M;iy, ld22, ])lain- 
tilT hied with tin* .Mi(*n Pro])(‘i'ty Custodian and the .At- 
toi*in‘y Ct*in*]-al of tin* rnit(*d Siatc*s du])licato verified 
notic(*s of his claim to said mon(*y and ]>ro])(*rty u])on foians 
])rovid(*d for that ]»ur])os(* hy tin* .Mi(*n Property Custodian, 
and at tin* same tinn* nnnh* dm* a])plication to the President 
(d* tin* Fnited States and the .\ltroney (l(*neral for the re¬ 
turn of his money and ])ro])erty, the increase thereof, 



VON ZEDTWITZ VS. HOWAKD SUTHERLAND ET AL. 


O 


changes therein and income therefrom, in the form pre¬ 
scribed l)y tlie Alien Prop(‘rty (histodian for the purpose, 
a co])y of whicli a])])lication and notice of claim is hereto 
annexed and marked Pxhihit “K.” 

Tentli. That more than sixty days have elapsed since 
the ])laintiff's claim and a])])lication w(‘re tiled gs aforesaid, 
and the said claim has not been allowed hv the President or 
l*y the Attorney (Jeneral of the Unitc'd States; that no per¬ 
son other than ])laintilT has any right, tith' or, interest in 
said money oi* ])i-opei’ty: that tlu' legal and e<piital)le title 
to said mom‘y and pro])erty and the income therefrom is in 
the ])laintiff, although the Treasurer of .the Ignited 
o States and the Alien Pro])(‘rty (histodian have the 
])oss(‘ssion th(‘r(‘of; tliat such ])oss(‘ssion' was taken 
for the ])nr])os(‘ of pi'(‘venting its ])ossil)le use in aid of 
(leimiany dui*ing the war; that tlu' r(‘ason for furtluu’ ])os- 
session of said money and j)ro])erty ami the accumulations 
and income* ther{‘fi'om, has c(‘as(‘d, and the ])laintilT is en 
titled both e(iuital)ly and by the ])rovisions of Section 9, 
subdix'ision (h) of the ^‘Trading with the Knemy Act” to 
the imnuMliate return of all of his money and property seized 
l.y the Ali(‘n Pro])erty Pnstodian with the inci'ease thereof, 
changes therein and income therefrom. 


Wherefore, tlu* ])laintiff ])rays: 

1. That a writ of snpeena be issued citing the defend¬ 
ants to ap])(‘ar and answ(‘r this com])laint. 

2. Tlmt an ordei- and deci-ee be made and ent(‘red re(iuir- 
ing the defendants, the Ali(‘n Propei*ty (histodian and the. 
T]*easurer of the United States, to pay, assign, transfer, 
convey and d(‘liver the said mon{*ys and ])j‘ 0 ]^erty, increase, 
chang(‘s and inconu* to the plaintitT; and that such other 
and fnrth(‘i* relief bi* granted as the (k)urt shall deem 
])ro])er. 

(dlAS. HKXKY nUTLKH, 
JOIIX A. KPATZ, ' 

Solicifors for Plahififf, 

I 

()ni(‘e and Post Ohice Address: Xo. IbdT, Uye Street, 
>rortInvest, AVashington, D. (\ 

(leorge L. Shearer, 45 Wall St., Xevv York Citv. 
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State of Xkw Yokk. 

i'tinufjj df X< }(' Vnilc, 

AValdcinar Koni-ad i^nist Anton AVilli(*Im Ferdinand Von 
ZedtwitE. ix'in.e- duly sworn says lie is tlie ])lainti1f named 
in tln‘ for(‘yoiny coniplainl ; that he has read the same and 
knows tin* contonts 1 heritor, and that tlie same is true. 

Y’A!d)K.\! Ah' KOXhAI) FRXST AXTOX 
WildllEh.M FFKDIXAXI) VOX ZFDT- 
WITZ. 

(> Snh'crihed and swoiai to Ixd'ore me this 26tli day 

of Itecenihcr, 

!ska!..| I ALBFKT WICK, 

Sdftn'jf PhI/Hc, Khtfjs Coioiffj, X(t. 

Cert ideate hied In Xew York Count v X’o. 74. 

I\inys ('onnty i\eyistei'‘s Xo. 4048. 

Xew York Coiinlv Ih'eister's Xo. 412!). 

7 Fxiiinrr A. 

A. F. (’. Form lOd. Duplicate. Ixeport X’o. 5451. 

Orie-inal. 


Alicm Property Custodian. 

h// Alu^ti Propfd-fu ('HsfoiHait for Property. 

T(^ Fniti'd States Yrnst Conupany of Xew York, 45 Wall St., 
Address: X(‘W \'oi'k, X". Y.: Henry (’achard, (18 rue Bois¬ 
siere. P:iri-, !•'ranee, tiaistiH's under the will of Vary 
iVizahetli I’ai'oiiv'ss \'on Zedtwitz: 

I, A. Miteh(‘ll Palmer, .Micni Pro])erty (histodian, duly ap- 
])(;inted, i[n:dii!ed. and actiny niKhn* the ])rovisions of the 
Ao't of (’oimress kiKovn as the “Yradiiii^ with the enemv 
Aet,” ap|>i-ev(nl Oetoht'r 0, 1!)17, and the executive orders 
issued in onrsn;inec‘ thereof, hv virtue of the authoritv 

i • * 

vested in me hy said :iet, and said exc'cutive orders, after in¬ 
vestigation do determine that the following property, to- 
wit: 
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Casli, Fourteen Tlionsand, Ei<>-lity-Four and Xo/l()() Dol¬ 
lars ($14,084.00) income from Six Hundred Thousand Dol¬ 
lar ($()00,000.00) trust fund mentioned in said will. 

Casli, Eleven Thousand, Six Hundred, Ninety-Five and 
08/100 Dollars, ($ll,09r).08) income from the residuary 
ti*ust fund mentioned in said will. 

(^ash. One Hundred and Five Thousand, Nine Hundred, 
Fifty-three and 80/100 Dollars ($105,953.86) accumulated 
income as provided hy said will. 

Toi»-ether with anv interest accrued thereon i to date of 
payment to the Alien Property Custodian. 

Bonds. i 


$45,000.00 Baltimore and Ohio Bail road Company refund¬ 
ing* and general mortgage 5// bonds Series A, due 1995, in¬ 
terest payable June and December 1. 

$1()0,000.00 Chicago, Milwaukee and St. Paul Kailway 
Company general mortgage 41/.% gold bonds series C, due 
1989. interest ])avable Januarv and Julv 1. 

$4,000.00 City of Minneapolis Street Improvement bonds 
of Existing Street No. 33, registered 4%.%; due May 1, 1919, 
interest ])ayable May and November 1. 

8 $2,000.00 City of Minneapolis Park lm])r()vement 

bonds Powd(*r Horn J^ake Pai*k Enlargement, regis¬ 
tered, 4C*// du(‘ May 1, 191!), interest payable May and 
November 1. 

I 

$0,000.00 City of 51 inn(‘apolis Street Improvement bonds 
Special Strc'et Acvpiisition and Improvement, regist(‘red 
4/5%, due May 1, 191!), inter(‘st 5Iay and N()V(‘mber 1. 

$2,0{)0.00 City of 51innea])()lis Pai'k lm])rovement bonds 
Powder Horn Lake Park enlargement, r(‘gistered 415% 
due .May 1, 1!)20, int(U*est ])ayable .May and Novemlxu* 1. 

$4,000.00 City of .Minn(‘a|)f)lis Street rm])rovement bonds 
S})ecial Im])rovement of Existing Stn^et No. 33, registered 
4/5%, due .May 1, 1920, interest ])ayable 51ay and Novem¬ 
ber 1. 

$6,000.00 City of Minneapolis Street Im])rovement bond. 
Special Street Acquisition and Improvement No. 59, regis¬ 
tered 4%% due 5Iay 1, 1920, interest payable May and 
November 1. 
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$0,000.00 (1ly of Miliiioapolis Str(‘ot Improvement bonds 
Special Stn^et Acquisition and Im])rovement No. 59, regis¬ 
tered due May 1, 19*21, iiiten'st payable ]\Iay and 

November 1. 

$2,000.00 (.'ity of Miiin<*apolis Park Improvement bonds. 
Powder Horn Lake Park inilargement, registered 4I'l>/r, 
due May 1, 1921, interest payable May and November 1. 

$4,000.00 (’ity of Minneapolis Street Improvement bonds 
Sj)ecial Imj)!-ovem(‘iit of L.xisting Street No. 33, registered 
4>._>^^, due May 1, 1921, interest payable May and No¬ 
vember 1. 

$6,000.00 C’ity of Mininaipolis Str(*et Im])rovement bonds 
Special Street Ac(inisition and Improvement No. 59, regis¬ 
tered 4’,-“ir, dn(‘ .May 1, 1922, interest payable May and 
November 1. 


$2,000.00 (’ily of .Minn(‘a])olis Park Improvement bonds 
Powder Horn Lak(‘ Park enlargement, register(‘d 4H»7f, 
dn(‘ Mav 1, 1922, inleiH'st ]»avabl(‘ Mav and November 1. 

$4,000.00 Pity of .Minnca])olis Slr(‘et Im])]'ovement bonds 
S])ecial Im])rov(‘nient of Stre(‘t No. 33. registered 4^27^ 
due May 1, 1922, ititi'rest payable .May and November 1. 

$27,000.00 (’o!-])orat(‘ stock (’ity of N(‘w York (for High 
S(*liools and sitt's tliercdV)]*) r(‘gister(*d at 3* :.»7^, due Novem¬ 
ber 1, 1140. interest ])ayable .May and November 1. 

$3()00.00 (’()]-])orate stock' (^ity of New York (Scliool- 
h.onses and sites tlKn'eOn* in Poronghs of .Manhattan and 
Prolix) registered at 34.4', diu* November 1, interest pay¬ 
able* .May and November 1. 

$10,000.00 (’or])orat(‘ stock (’ity of New York (High 
Schools and sites tli(‘r(‘for) r(‘gist(‘red Otg'iL due Novem- 
b(‘r 1. 1941, int(‘rest ])ayable .May and November 1. 
9 $30,000.00 (’or])orat(‘ stock (’ity of New York (for 

eonstrnction of Rapid Transit Railroads) 44>77, due 
June* 1, 11)65, int(‘i*est iiayable June and December 1. 

$16,000.00 (’oriiorate* stock (’ity of New York (for con- 
stnietion of Re‘li(‘f Se‘W(*rs in Porongh of Prooklyn) regis- 
t(*red due Nov(‘mb(*r 1, 1942, interest at 344^, payable 
.May and Novemb(*r 1. 

$50,000.00 Illinois (’e'ntral Railroad (’om])any refunding 
mortgage gold 4']'v bond due 1955, interest payable May and 
November 1. 
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$23,000.00 Pennsylvania Railroad Company consolidated 
mortgage 4VL>% bonds due 1960, interest payable February 
and August 1. 

$65,000.00 Truste(*s of Colum])ia College in the City of 
New York first mortgage registered 4% gold bonds Series 
1), due 1939, interest payable June and December 1. 

$5,000.00 Trustees of Colum])ia College in the (hty of 
New York, first mortgage registered 4% gold bonds Series 
C, due 1934, interest payable June and December 1. 

Bonds and Mortgages. 

O O I 


if70,000.00 bond of John F. Fi'dmann secur(‘d by mortgage 
covering premises No. 21 West 46th Street, New York City, 
bearing interest at 414%, payalilc April and October 1. 

$40,500.00 bond of Flizabeth M. and 11. (Jodwin sc'cured 
by mortgage covering ])remises No. 4<S Fast 41st Str(‘et, 
New York (hty, l)earing interest at 4VL*7^, payable June 


and December 1. 

$50,000.00 bond of Woodl)nry C. Langdon secured by 
mortgage covering ])remises Nos. 8-12 Jay Street and No. 
2 Staple Street, New York City, bearing interest at 4Vo% 
payable i\Iay and November 1. ! 


K(*al Fstate. 


Nos. 158-62 West 25th Street, N(‘w York City, inirchased 


under foreclosure of mortgage of Wessex Realty 
WGG. Company Deficiency judgment against Wessex 
Realty Company, $2,353.89. 


Togeth(‘r witli any inter(*st accnunl on any and all of the 
foregoing to date of })ayment to Alien Pro])erty (histodian; 
and all income that mav have hereafter accrued' and been 
collected, or may hereafter acenu' and be collected, payable 
at your customary periods of distribution of income in this 


Plstate. 


is by you owing and belonging to and held for, by, on ac¬ 
count of, and on behalf of, and for the benefit of 
10 Waldemar Conrad von Zedtwitz, Address: An 
officer in the German army, Germany, whom after 
investigation I do determine to be an enemy not holding a 
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license .i^ranted by tlic President, and I liereby n‘qnire that 
the said money and property shall ])e by yon conveyed, 
transferred, assiirned, delivered, and paid over to me as 
Alien Property Custodian to be by me li(‘ld, administered, 
and accounted for as provided by law. 

'Witness my hand and seal of ofiice, this l2nd day of 
Februarv, 1918. 

[seal.] a. MITCHELL PALMEK, 

Alien Proprrfif Cnsfoflian, 
By T. L. DAIN, 

D'rrccto?'. 

RWB :FEW. 

11 E.vniBiT B. 

A. P. C. Form lOG. Duplicate. Report Xo. bL')!. Trust 

X"o. ;'3r)48. 

Orii^inal. 

Alien Property Custodian. 


Doyiand hij Alien Prnperfi/ ('ustmlian for Projierfi/. 

To United States Trust (^om])any of X'ew York, 45 Wall 
Street, Address: Xew York, X". Y.; Henry ('"achard, GS 
rue Boissiere, Paris, France, as Trustees of the estate 
of ]\Iarv Elizab(‘th Baroness von Zedtwitz: 


I, A. Mitchell Palmer, Alien Property Custodian, duly 
appointed, qualified, and acting- under the provisions of the 
Act of Cone:ress known as the “Tradins;- with the enerav 
Act,” approved October G, 1917, and the executive^ orders 
issued in pursuance thereof, by virtue of the authority 
vested in me by said act, and said executive ordei’s, after 
investigation do determine that the following property, to- 
wit: 

Bonds. 


$45,000.00 Illinois Central Railroad C(nn])any refunding 
mortgage gold 4% bonds due 1955, interest payable ^lay 
and X^ovember 1; together with anv interest thereon which 

o •> 
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has been or may hereafter be received by yoii, and any in¬ 
terest accrued on said interest to date of payment thereof 
to the Alien Property Custodian. 


is bv vou owiiii? and beloim-in^- to and held for, bv, on ac- 

count of and on behalf of, and for the benefit of Waldemar 

Conrad von Zedtwitz, Address: Scliloss, , Chartreuse, 

Switzerland, whom after investig-ation 1 do determine 

, , (enemv / ^ i it t , , 

to be an enemyl a license granted by 

the President, and I hereby recpiire tliat the said money 
and property shall be by you conveyed, transferred, as¬ 
signed, delivered, and paid over to me as Alien Prop- 
12 erty Custodian to ])c by me held, administered, and 
acounted for as provided by law. 


'Witness my hand and seal of ofiico, this 27th day of Sep¬ 
tember, 1918. 

A. AIITCHELL PAL^^IER, 

Allen Property Custodian, 
By T. L. DAIN, 

Managiny Director. 

HFM. WWB. IIFM/MH. 

Service of the within demand accepted this 17th day of 
October 1918 

UNITED STATES TRUST CO.MPANY OF 
NEW YORK. 

W. J. WORCESTER, Secif. 


Served tlie within notice and demand on tlie witliin named 
W. J. Worcester at 4") Wall Street in the City of N. Y. State 
of N. Y. this 17th day of October, 191S, by giving a tru(‘ and 
correct coi)y thereof to W. J. Worcester, ;he Secy, of the cor- 
])oration of wliom said demand is made, at the office of 
said corporation. 

W. S. MAY. 
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Kxhibit ('. 
r)uj)li(*ate. 


A. P. i\ Form Xo. 1(K)-F. Oriuinal. l\(*])ort Xo. 3431. 

Trust Xo. F-3348. Domaiid on Ficluriarv. 

* 

Ali(‘n Property Fustocliaii. 

DoiicuifJ hi/ Alioi Prif/jcrfi/ ('ustodidu (Or Proper!if. 


(1) To United States Trust U()m))any ol* Xew York, (2) 
Henry Uaeliard, as trustees of the c‘stat(‘ of FlizalxUli 
Baroness von Zedtwitz, deceased. Address: (1) 43 Wall 
Street, Xew York, X. Y., (2) (kS rue Ih)issiere, Paris, 
France: 

I, A. .Mitchell Palmei', .\lic*n Propculy Custodian, duly 
a])])ointi‘d, (jualitied, and acting' under the provisions of the 
Act of Conirress known as tlu‘ “Tradini; with the* FneTuy 
Act," a])proved ()cto])er d, 11)17, and the Executive orders 
issued in ])in*suance thereof, hy virtiu' of tlu' authority 
vested in me hy said Act and said Executive orders, aft(‘r 
invest iirat ion do detcu'mine that. (Xame of enemy:) Walde- 
mar Conrad von Zedtwitz. (Last known adderss:) whose 
address is Germany, is an (enemy) (not holdini;' a lic(‘nse 
irranted hy the President), and has a certain riiilit, title, 
and interest in and to the estate of Elizaheth Baroness voii 
Zedtwitz, deceased. 

(To he here pro})erly described.) 

I, as Alien Pro])erty Custodian, hereby re(iuire that every 
rig'lit, title, and interest of said (enemy) in and to tin* 
estate above described, includiiii** every ])ower and authority 
thereover, sliall be by you conveyed, transferred, assiniu'd, 
delivered, and ])aid over to me, as Alien Property Custodian, 
to be by me held, administered, and accounted for as ])ro- 
vided by law, and that any money or ])ro])erty now or here¬ 
after held bv vou which the enemv mav at anv time or times, 
now or hereafter, be entitled to receive either upon or with- 



I 


vox ZKDTWTTZ VS. HOWARD SUTHERLAND ET AL. 13 

out demaiul, slinll at sucli time or times be conveyed, 
14 transferred, assi<;iied, delivered, and paid over to me, 
as Alien i^roperty Custodian. 

T, as Alien Pro])erty Custodian, hereby further require 
that you shall give to me, as Alien Property Custodian, 
every notice in respect to the said estate to wliieli the said 
(enemy) may be entitled. 

Witness mv hand and seal of oflice, this 28th dav of Feb- 
ruarv, Ihll), 

I SEAL.] A. MITCIIELL PAL.MER, 

AJuni Pro peril) (Uistodian, 
By -. 

Man agin qDI red o r. 

C.SW. OSW/ZLS. 


Service of the within demand accepted this 18th day of 
March, 1919. 

[seal.] -. 

Served the within notice and demand on the within named 
United States Trust Com])any of New York at 45 Wall 

Sti’eet in tlie Citv of Xew York, State of-, this 18th dav 

of Mcli. 191.9, by giving a true and correct copy thereof (In- 
the case of an individual:) to the ])erson of whom said de- 

inand is made; (In the case of a ])artnershi}):) to-, 

a member of the partnershi]) of wlioni said demand is made; 
(Ill tile case of a corporation:) to Williamson Pell, an As¬ 
sistant Secretary of the corjioration of whom said demand 
is nnule, at the ollice of said corporation. i 


15 (Strike out the inapiilicalile clauses.) 

Alien Property Custodian, Washington, D. C. 
Inclosnre. 

Xo. :J7475. AVC. 72. 


1 
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Exhibit ‘‘D.’’ 


A. P. C. Form Xo. 10()-J1 Short Demand for ^loncy and 

Property. 9407. Peport Xo. 1:2700. Trust Xo. C-5548. 

Alien Property Fustodian. 

DchKUifJ hif Alien Pro pert jj C'i(sfoilia)i for Propcriij. 

To Fidelity cV: (’oliimhia Trust Company, 

401 West Main Street, 

Louisville, Ky.: 

1, A. .Mitelu'll Palmei', Aliim Pro])erty (histodian, duly ap- 
})ointed, (lualified, and aetln;^* under the ])rovisions of the 
Aet of Fon.urc'ss known as the “Trading’ with the enemy 
Act,” appi’oved October O, 1017. and the executive orders 
issiu‘d in pursuance thereof, hy virtue of the authority 

vested in me hv said act and hv said ex(‘cutive orders, after 

* * 

investigation do d(‘tcrminc that W. 0. F. \'on Zedtwitz, 
whos(‘ address is (Icrmanv. is an (Uicmv (not holding a 
license granted hy the President), and has a e(‘rtain right, 
title, and intei’cst' in all that e(‘rlain money and ])roperty 
mentioned and particularly (h'serilx'd in your report to the 
Ali(‘n Prop(‘rty Custodian, dat(‘d January 0, lOlS, as owing 
or helonging to, or held foi’. hy, on account of, or on behalf 
of, or for th(‘ iHunJit oT, tin* “])c‘rson" hereinabove num- 
tioiU‘d, tog(‘th(‘r with all interc'st accru(‘d tlH‘r(‘on to date of 
payment to the Alien Prop(‘rty Custodian, and all dividends 
or accumulations thercH>n whatsoeV(‘r now in your ])OS- 
session or which may h(‘reaftc‘r coim^ into your ])ossession. 

I, as Ali(‘n Property (histodian, do hereby re<iuire that 
the said moiU‘y and ])rop('rty togetluu’ with said dividends 
and or accumulations shall be by you eonv(‘yed, transferred, 
assigiUTl, diJivered, and ])aid over to nug as Alien Pro])- 
ertv Custodian, to bt‘ bv me held, administered, and ac- 
counted for as ])rovided by law. 

The Fidelitv (’olumbia Trust Co. is herebv designated 
as depositary and is authorized to receive for and on be¬ 
half of the Alien Proi)erty Custodian the ])ro])erty herein 
mentioned, and uik)!! the s(‘rvi(*e of this demand on you 
by said depositary you are directed to deliver the said prop- 
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orty to it fortlnvitli. For money demanded, checlvs may be 
delivered to the depositary, v’liicli in all cases should be 
made ])ayal)Ie to the Alien Property Custodian.' 

N\ itness my liand and seal of oflice, this 18th day of 
a roll, 1918. 

A. i\UTCIIELL PALMER, 

Alien Property Cnstodian. 


Vi 


Exhibit E. 


Application to the President for AUoirance of Claim Under 
Section i) of the " Tradiny With The Enemy AetW 


To the Honorable the Attoiaiev Ceneral, 

Washington, D. C.: 

i 

Wliereas, tlie undersigned, ])nrsnant to tlie ])rovisions of 
the Act of Congress known as the “Trading with the Enemy 
Act’’ and the amendnumts thereto and the Executive Proc¬ 
lamations and oi'ders issued in pursuance thereof, has filed 
with the Alien Property Custodian notice of claim against 
money or other ])roi)erty, conveyed, transferred,'assigned, 
delivered or ]>aid over to the Alien Pro])erty Custodian 
as the money oi* other property of Waldemar Konrad E. A. 
W. F. von Zedtwitz, an eiieinv or allv of eiiemv, or claim 

4 4 4 7 

for i)ayment of an indebtedness owing by said enemy or 
ally of enemy to tlK‘ und(*i*sign(‘d petitioner: 

\\'h(*reas the President has vested in the Attoniev Gen- 

4 

(‘ral all powiu- and anthoilty ('onferr(*d upon the President 
by th(‘ provisions of Section 9 of the “Trading with the 
EnemvAct.^’ 

V 

Xow, therefore, the undcu'signed hereby tiles a])plication 
for the allowance of said claim, and does hereby expressly 
offer to submit or furnish any additional evidence or in¬ 
formation re(]uested by the Attorney General or by the 
Alien Pro])erty Custodian. 

18 Witness the signature of the undersigned, on this 

the :27th dav of A])ril, 192*2. 

‘waldemar KOXRAl) E. A. W. F. 
VON ZEDTWITZ, 

By STEWART ^ SHEARER, 

Attorneys in Fact, 
Bv GEORGE L. SHEARER. 
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Alien Property Pnstodian. 

Xoticc of Chum to Section 9 of ''Trading With 

The Enennj ActW 

To Thomas AV. Miller, 

Alien Pro})erty Pustodian, 

Washington, 1). C.: 

The undersigned, hereinafter referred to as claimant, de¬ 
siring to take advantage* of section 9 of the “Trading with 
the eneniv Act,^’ herehv gives von notice of claim, as fol- 
lows, and hereby agrees to furnish such other information 
and j)roof as you may reepiire. 

1. Name of ('lainiant (individual, partnership, associa¬ 
tion, corporation): Waldemar Konrad K. A. W. F. von 
Zedtwitz. 

'1. Address of claimant: Thun, Canton of Berne, Switzer¬ 
land. 

o. Name of enemy or ally of enemy whose pro})erty is 
affected l)v this claim: Same as claimant. 

4. li(‘sidenee or last known address of enemv or allv of 

* • 

enemy: Same as claimant's. 

5. Xanu* of any f)ther persons, if known to claimant, who 
have any interest whatevc*!- in within claim: Xone. 

(). Address or addr(‘sses of such ]>erson or ])ersons: 
Xone. 

19 7. If llu* claim, notic(‘ of which is hereby given, is 

made for certain specific prop(‘rty, or for an interest 
in ])rop(‘rty. the following (luestions must be answered: 

{a) The said i>r()i>ei’ty was c-onveyed, transferred, as¬ 
signed, or dc*liver(*d to Alien Pro]K‘rty Custodian by: United 
States Trust C()mi)any of Xew York, 45 Wall Street, Xew 
York, and Fidelity and Columbia Trust Conpiany, Louis¬ 
ville, Kentu<*kv. 

{{)) The following is an accurate descri|)tion of the ])rop- 
erty affected by this notice of claim (this description must 
be sufliciently com])lete to identify the }H-operty): 

{a) Cash ])ayments made by United States Trust Com- 
])any of Xew York to Alien Property Custodian, totaling 
$86,300 principal and $757,000.69 income. 
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(h) Pro])orty lield l)y United States Trust Uoiupauy of 
Xew York, as d(‘|)ositary for Alien Pr()])ertyi Uustodian, 
Aeeount #5548 for Wakleinar Konrad K. A. AV. F. von 
Zedtwitz. 

(c) Cash payments made l)y Fi(U‘lity and Columhia Trust 
Company to Alien Property Custodian, t()talin,i»‘ 1 ,h‘J9.50 
principal and $n,.‘)38.28 income. 

{(J) Proi)erty held hy Fidelity and Colum])ia Trust Com¬ 
pany as dei)ositary for Alien Fi-oi)erty Custodiati for 
AValdemar Koni-ad F. A. \V. zon Zedwitz. All of the above 
listed in Schedule A, hereto attached. 

8. The nature of the claim, notic'e of wliicdi is herebv 
given, is as follows: (If thi‘ claim is for only part of the 
property, describe that ]>art: if of an interest,; state pre- 

ciselv what the interest is: if of a debt, state fiillv the na- 

* • 

ture thereof, how it is evidenced, and wln'llier tliere :ire any 
set-olfs or counterclaims. Attadi veil lied ('oi )i(\s of all 
})a])ers relied on to suiiport chiim.) 

Proi)erty aforesaid was sliai*(‘ of claimant in the estate 
of his mother !Marv FlizabAli von Zedtwitz, who die-d a 
resident of the City of Xewpoil, KMiodi' Island. I'. S. A. on 
December 1(5, 1910. i 

The claimant represents and aileg(‘s: 

(1) That since 1908 and now he is a dtlzen' of Thun, 
Canton of Berne, Switzerland. 

(*J) That the aforesaid ])roperty was inherit('d’ liy claim¬ 
ant from his mothm*, Mary FlizalK'tli zoii Z(‘(Uwitz, 
20 n(‘e (.'aldwell, who was an American citizmi prior to 
her marriage, and who, afttn- lh(‘ death of h(‘r hiis- 
])and resumed her Anuu-ican citizenship in or about tin* year 
1909 and was an Americ'an citizen at the time of her death 
in 1910. 

The claimant represents and alh'ges that (‘hdmant is not 
an enemy or ally of enemy; that no ix'rson or pei*sons wliat- 
soever, except as above stated, have any intei'(*st in or lien 
upon the ])roceeds of th(‘ claim s(*t forth in the within 
notice: that this notice is not tih‘d in collusion ’witli any 
enemy or ally of enemy, or any other ixu'son or ])ersons 
for the ])ur])ose of avoiding the t(‘rms and ])roVisions of 
the “Trading with the enemy Act”; that the claim herein 

2—4555a 
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roforrod to is in all ros])octs bona fulo, and that there are 
on s(*t-olTs, counterclaims, or defenses, exce))t as herein 
stated. 


Dated A})ril —, 1922. 

(Sii^nature of party making claim:) 

WALDK.\[.\K KOXKAD K. A. W. 
VOX ZKDTWITZ, 

P>v STEWART & SHEARER, 

Affifrucifs In Fdcty 
RvClEORGE L. SHEARER. 


F. 


A fjiflarif 


of Mcnihcr or Iifjjrcso/fdf I rr 

I Ilf/ Clahn. 


of PartjtorsJ/}j) .1/^7/;- 


State oe Xkw York, 

('oiiutif of Xcir Yorlx'j ss: 

1 s\v(‘ar that I am member of th(‘ partiiershi]) makin" 
forei^oinii' claim, and that tlie for(*ii()ini; statements are 
true and correct. 

HEORHE L. SHEARER. 


Subsci-ilK*d ami sworn to before me this 27 dav of .\])ril, 
1922. 

ALBERT WKMx, 

Sotiiri/ Public, Ktufjs ('oinilif. So. 44. 

(\*rtiticat(‘ hied in Xew York Oouiity Xo. 74. 

Kiiiii's Oounty Rei^istcu''s Xo. 4()4S. 

Xew York Oountv Register's Xo. 4129. 


Tlu‘ followiiiii' ])at)ers are relied on to sup])ort the afore¬ 
said claim, verihed copies of which are attached here¬ 
with : 

21 1) Powei* of attornev of Waldemar Konrad E. A. 

W. F. von Zedtwitz in favor of Stewart & Shearer, 
of 47) Wall Street, Xew York Oity. 

2) (\*]*tihcate dated January 7, 1922, of the citizens of 
Thun, (kinton of B(U*n(‘, Switzerland, that claimant was 
born on May 8, 189() and that he accpiired citizenship of the 
town of Thun and ])ossesses it to this day. 

'la) English translation of above. 
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3) Affidavit by Joliaiinos Kralioiilmlil, notary,of the Can¬ 
ton of Berne, that tlie only residence claimant has is Castle 
Chartreuse,.Thiin, Switzerland. 

4) Photostatic copy of certificate of citizenshi}) issued 
by Thun, Canton of Berne, in 1913, duly authenticated. 

4a) Knj>'lish translatioji of above. ^ 

5) Affidavit of Major S])achti of Swiss Army that claim¬ 
ant has paid his tax and is bound to do sei'vice'as a Swiss 
soldier. 

5a) English translation of above. 

6) Photostatic co])y of letter of citizenshi]) granted to 
Baroness von Zedtwitz bv Town of Thun in 1901), dulv au- 
tenticated. 

6a) English translation of above. 

7) Certificate of citizenshi]) of claimant dated May -8, 
1917. 

8) Photostatic copy of marriag(‘ scdtlement and agree¬ 
ment dated June 13, 1890, l)etweeii Baron von Zc'dtwitz and 
Marv Elizabeth B. Caldwell. 

9) Certificate of Legation of Switzerland, Washington, 

D. C. dated March 6, P)‘J2, that claimant Ix'came a 
22 Swiss citizen on July 6, 1908 and still ])()ssesses such 
citizenship. 

10) Affidavit of Williamson Pell, Vice President of 
Ignited States Trust Com])any of X(‘W Voi-k. 

11) Affidavit of J. (J. MacPluM’son, Tiaist Ofliccd’, Fid(‘lity 
and Columbia Trust Company, l^ouisvill(‘, l\<‘iitMcky. 

12) Certified co])y of will of .Mary IMizalxdh von Zedt¬ 
witz. 

13) Certified copy of oath of Mary Elizabeth yon Zedt¬ 
witz, dated November 23, 1909, stating that she was a citi¬ 
zen of the United States. 


14) Photostatic co])y of deed of tiaist dated 
1893, executed bv ti’ustees uiuhn- tin* will of 
Shakespeare Caldwell, deceased. 


June 5, 
' William 
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Schedule A. 


Clahn of \VaJ(J(>))iar Ko)irafJ E. A. IT. roii Zfolfirifz Apaiust 

Allru Propcrtjf (')fsfo(Jian. 

Sc'liodiilo of property transferred on Fel)rnary lo, 1918, l)y 
Tnited States Trust Company of Xew York, as a.u'ent for 
Wald(*mar Konrad K. A. W. von Zedtwitz, to itself as de- 
])()sitarv for Alien Properly C’nstodian and still ludd as 
siieli de])ositary. 


Corporate Ponds. 

$1()().()()(). Chieaj^’o, Milwauk(‘e c'c St. Paid l^iihvay (’ompany 
(ieiK‘ral Morte:aLr(.‘ Cold Ponds, Sm'ic's 

due 1989, interest Jannarv and Jnlv. 

r)0,00(). Illinois (Vnitral Kailroad Conpiany Pcd'nndina 
Mort.u’aiiV 4[< Cold Ponds, due P).')."), interest 
May and November. 

Ib.OOO. Corporate Stock City of Xew York (Construction 
of main rernd' sewcu-s in I’orouiili of Pi'ooklvn) 
3C./r, du(‘ Xovembcu- 1, 1942, reiiistered, inter¬ 
est May and X'ovember. 

27,()0(). Corporate Stock, (’ity of X^ow York. (For hi<>-li 
schools and sites tliercd’or) diu‘ Novem¬ 

ber 1, 1940, r(‘yisteri‘d, intm-est May and X"o- 
vember. 

3,000. Corpoi*ati* Stock (’ity of X(‘W York, (School 
houses and siti‘s tlau'efor in I'orouuhs of Man¬ 
hattan and Pi'onx) ‘PoC, du(‘ Xovembei* 1, 
1940, reiiistered, intei-cst May and November. 

10.000. Cor])orate Stock, City of Ni'w York (llip,‘h 
Scliools and sites thei'idor) 3C_./^. due Novem¬ 
ber 1, 1941, rei;ister(‘d, intcu'est May and No¬ 
vember. 

30,000. (\)r])()rate Stock, (’ity of Ni*w Yoi-k, (Construc¬ 
tion ra])i-4 transit railroads) V i/.( due June 1, 
lObo, inti‘r(‘st June and December. 

4r),000. Ibiltimore vX Ohio Pailroad (’om])any K(*funding 
& Ceniu'al Mort,<;a,e(' oC bonds, series “A”, 
due 1990, interest June and December. 
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23,000. Pennsylvania Railroad Company Consolidated 
jMorti^ag-e 4U.% Bonds, due 1960, interest Feb- 
riiarv and Au^Tist. 

24 


63,000. 


3,000. 


6 , 000 . 



Trustees of Columbia College in City of New 
York P''irst Mort.i^age 4% Gold Bonds, Series 
“D”, due 1939, interest June and December, 
rep stored. 

Trustees of Columbia Collei>’e in Citv of New' 
York First .Mortpip* 4% (lold Bonds, Series 
‘‘C'’ due 1934, Interest June and; December, 


reiri stored. 

City of Minnea])olis, (Street improvement bonds, 
s])ecial street ac<]uisition and improvement No. 
39) 4^ oC, due B)22, interest .May and Novem¬ 
ber, rep stored. 

City of Minnea])olis, (Park improvement bonds, 
Pow'dei'lioi'ii Lake Park enlar<>-ement) 4U>%, 
due 1922, Tntei'est May and November, rep 
i stored. 


4,000. City of Minneapolis, (Street improvement bonds, 
s])ecial im])rovement of existing- street No. 33) 
4 ^/oCa interest i\Iay and November. 


Bonds and Mortpiges. 


40,300. 

/ 

70,000. 


30POO. 


E. & n. Godwin, No. 48 East 41st Street, due July 
1, 1913, interest 4i/.%, payable June and De¬ 
cember 1. 

John P'’. lardmann. No. 21 AVest 46tli Street, due 
Aiipist 24, 1919, interest payable April 

and OctolxM* 1. 

AVoodluii-y G. Lanplon, Nos. 8/12 Jay Street and 
No. 2 Sta])le Street, due February 1, 1921, in¬ 
terest 3/7 payable .May and November 1. 


Real Instate. 


Nos. 138 62 AVest 23tli Street, ATicant lot^ tax valu¬ 
ation 5^76,300, approximate poss rental $960. 

2,333 89. Deficiency iud'^ment apiinst AA'essex Realty Com- 
panv, reduced November lOlli, 1916, bv pav- 
ment of $10.24. 
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S(*li<‘(Inl(‘ of casli })aynu‘nts of principal and income 
nia(l(‘ hy rnilcd States Trust Company of New 
Voi-k to Ali(‘n Pi'operty Custodian belonging to 
Waldemar Konrad K. A. W. von Zedtwitz. 
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37 



49,472 

39 



10 

.18 

n.9r)7 

50 



. 

• 

38,687 

76 



34,330 

36 

■10,472 

50 

35,696 

.90 



38,639 

23 

b,000 

00 



12,000 

00 




. . . 

37,305 

.87 



38,752 

56 


, . . 

29,819 

23 



35,244 

.41 


$86,300.00 $757,000.69 
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Scliedule of property transferred on or about A])ril 3, 1918, 
l)y Fidelity and Columbia Trust Comx)any of Louisville, 
Kentucky, to itself, as depositary for Alien Property Cus¬ 
todian, belonging- to the account of Waldemar Konrad 
10. A. iv. von Zedtwitz. 


3, $")()() L. 11. St. L. Kway. Co. 1st i\Itge. 5% 
bonds due Julv 1/194() int. pavable Jan. and 

July .‘.‘. i. . $1,556.25 

4 $1,()()0 Kentucky Title Savings Bank & Trust 
Co. 5% bonds due ^lay 1/1925 int. payable 

!May and November.. . 4,000.00 

20 shrs. Seelbach J^ealty Co. pfd. Series B 5% 
div. payable Mch. & Sept. 2,000.00 


Total bonds in ])rinci])al of trust for 
AValdemar Coni-ad von Zedtwitz held 

bv Fidel it v and (\>lumbia Trust Com- 

• • 

pany as depositary for the .Alien Prop¬ 
erty Custodian .\ $7,556.25 


Schedule of cash ])ayments of ])rincipal transferred subse- 
(pient to Api'il 4, 1918, by Fidelity and Columbia Trust 
Company of Louisville, Kentucky, to Alien I^roy)erty Cus¬ 
todian, being monies held by said company for the ac¬ 
count of Waldemar Konrad F. A. W. von Zedtwitz. 


1918. 

Sept 9. Alien Pro])erty Custodian on a/c 

Principal being note payments foi*' 

(iuart(‘r ending Aug. 31, 1918.■: $200.00 

Dec. 7. Ali(‘n Projicrty (histodian in full for' 
cash received Xov. 25/18 in pay- 
m(nit note of P^'irst Christian; 

Church of Winchester, Kv. 2,000.00 

27 

1919. 

March 13. Alien Property Custodian net prin- ^ 
ci])al collections for quarter eliding - 
P^ebruarv 28, 1919 


5,769.50 
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]\Iaiv]i 12. Alien Pi-optoly Custodian not ])rin- 
(M])al oolloclions for (juartor ending 
F(‘l)ruary 2S, 11)21 . 3,960 00 


Total ])avm(‘nts to Alien Prop- 
oil v (’ustodian from prin¬ 
cipal . $11,929 50 

Soliodnlo of casli paynnnils of inooinc' made subsequent to 
Api’il 3, 1!)1S. by I'ddelity and (’olinnbia Trust Company 
of Loni-vill(‘, Ixcnlncky, to Alicni Propc*rty Custodian, said 


mom 

*v 1 

teina- 

lu'ld 

bv 

said 

eoinp 

any for 

■ the 

account 

of 

A\'aldom 

ai' 1\ 

on rad 

F. 

A. \V 

. von 

Zodtwitz. 



191S. 











April 

• > 

* >. 

( \a si 

1 balanee 





$975 

61 

dune 

i i . 

Xet 

iiieonn* a 

s of ; 

May : 

;i . . . . 


411. 

60 

Sept. 

!). 

Xrl 

iiieome for qin 

irter 

(‘luliny 

Any. 





31 

, 191S 


. 



. 1,388 

60 

Dee. 

<. 

1 )(>. 

Xov. 

3>0, 

191S 


. . . . . . 


796 

99 

1919. 











M a roll 

13. 

Do. 

Feb. 

2S, 

1919 




455 

93 

d um‘ 

10. 

Do. 

.May 

31. 

1919 

. 



815 

40 

S(‘pt 

Hi. 

[)o. 

.\na‘. 

3>1, 

1919 




. 1,078 

92 

1 )ee. 

19. 

Do. 

Xov. 

30, 

191!) 



. 

872 

82 

1920. 











Feb. 

19. 

Do. 

Xov. 

3(), 

1!)19 



.... 

47 

50 

Mar. 

15. 

Do. 

Feb. 

2S, 

1920 



, . . 

338 

13 

dnm* 

10. 

Do. 

•May 

31. 

I'li’i) 




812 

47 

S(M)t. 

1 1 

^ « • 

X(‘i 

ineonie foi‘ (pi 

a vt(‘r 

ondiny 

Any. 





3d 

, 1920 





826 

90 

1 b*''. 

10. 

Do. 

Xov. 

30, 

1! 1-2(1 




, > . • 1 


2S 












. 










}.Iare]i 

14. 

Do. 

Feb. 

•>s 

w « 

1921 



. ... 

212 

59 

dune 

10. 

Do. 

■May 

31, 

1921 




922 

96 

Sc])t. 

10. 

Do. 

Any. 

31, 

]ii21 




826 

17 

Doe. 

10. 

Do. 

X^ov. 

30, 

1921 




519 

.60 


Total ])aymonts to Alien Prop¬ 
erty Custodian from income $11,338.28 
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Ansirrr of Thomas 1I'\ cC’c. 


Filed Februarv 11, 1924. 


* 


Xow come tlie defendants, Tliomas W. Miller, as Alien 
Pr()])erty ('’nstodian, and Frank White, as Treasurer of the 
Ihiited States, separately and severally answering the bill 
of complaint, and sei)arately and severally say: ' 

(1) They have no knowledge or information sufficient to 
form a belief with respect to the averments of'])aragraph 
numbered First of the bill of com])laint, and therefore de¬ 
mand strict proof thei*eof; 

(2) They admit the avernunits of paragra})h numbered 
Second of the bill of com])laint; 

(3) The averments of ])aragra})h numbered Third of the 
bill of com])laint are conclusions of law which these defend¬ 
ants are not re(iuired to answer; 

(4) They have no knowledge or information sufficient to 
form a belief with respect to the avcu-nnuits of paragraph 
numbered l^ourth of the bill of complaint, and therefore 
demand strict ])roof thereof; 

(5) They have no knowledge or information sufficient to 
foi*m a belief with res})ect to the averments of ])aragraph 
numbered Fifth of the bill of conp)laint, and therefore de¬ 
mand strict ])roof thereof; 

(G) They liave no knowledge oi‘ information sufficient to 
form a belief with respect to the avcu'ments of paragraph 
numbered Sixth of the bill of complaint, and therefore de¬ 
mand strict pi'oof thei’eof: 

30 (7) Answering the averments of ])aragraph num¬ 

bered Seventh of the bill of complaint, these defend¬ 
ants say that the Alien Pro])erty Custodian, acting under 
and pursuant to the terms and ])i-ovisions of the Trading 
with the Enemy Act, the amendments thereto and the 
proclamations and executive orders issued thereunder after 
investigation determined that Waldemar Konrad E. A. W. 
F. von Zedtwitz was an enemy within the purview and 
meaning of the Trading with the Enemy Act, the amend¬ 
ments thereto and the ])roclamations and executive orders 
issued thereunder, and that certain money and other prop- 
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erty wliicli represented aeeumulalions of income from tiaisl 
funds wer(‘ In* the rnit(‘d States d'rnst (\)m])any of X(‘w 
York and Henry Cacliard, trustees, lield foi', ])y, on account 
of and for the ])enefit of the said enemv, and that certain 
ri<*:lit, titl(‘ and inter(‘st in the said trust funds wau’e ])v tlu* 
said trustees lield for, l)v,.on account of and for the l)(‘iu‘tit of 
the said enemy. Therc‘U])on tlie Alien Property (histodian 
ro(|uired the said money and otlier ])i‘operty to ])e conv(‘yed, 
transferi‘e(], assie'ned, delivei’ed, and- or ])aid to liim, to 1)(‘ 
by liim li(‘ld, administ(‘r(‘d, and account(‘d foi- as ])rovid(‘d 
l)y law. Thei‘eaft(‘r the said moiu'v and otlu'r ])ro])(‘rty 
was receive*} by the Arum Pro])m*ty (histodian. 

Further answ(*rin,u' th(‘ said ])arau:raph tlu‘se depMidants 
say that tin* Alicm ProjxM'ly Fustodian aftiu* investiii’alion 
as afor(‘said det(M-mined that the Fidelitv cK: Folumbia Trust 
Fomt)any held certain moiuw and otluu* ])rop(‘rty foi*, by, 
on account of and foi* th(‘ biuudit of the said eiunuy. There- 
u])on the Alicni Pro])(‘rty Fustodian r(.‘<|uir(‘(l the sai<l 
ol Trust Fonpiany to convey, transfer, assi^-n. d(‘liver 
and ])ay ovm* to him all the said mon(‘y an<l other 
])roperty, and the Alien Pro])erty (’ustodian r(*c(‘iv(Ml the 
said ])ro])erty ]')ursuant to law. 

Further answering,- the said ]iarai 4 'ra])h thc‘se d(*r(‘ndants 
say that should this (’ourt det(‘rmine that th(‘ ])lainti!V 
licrein is entitled to r(*cover any of tlu* said money aiul 
other firoiierty, th(\v will render unto this Fourt a full and 
exact account in< 4 * tlu*reof. 

(8) They have no knowlinlice or information siifficic'nt 
to form a btdic'f with r(‘s])ect to the avermimts of ])ara,era])h 
numbered Fi.ii'hth of the bill of complaint, and tlK*r(.‘for<‘ 
demand strict ])roof thereof; 

(9) They admit tlu* avc'rments of parairra])h numl)er(*d 
Ninth of the bill of com])laint: 

(10) Insofar as the alh\u*ations of ])ara.ii‘ra])h numb(*r(‘d 
Tenth of the bill of conpilaint are material to this suit, 
these defendants say that tlu‘y have no knowled.ux' or in¬ 
formation suflfici('nt to form a belief with respect therc*to, 
and therefore (bunand strict ])roof thereof. 


'Wherefore haviui^ fully answered the bill of complaint, 
these defendants pray that they be dismissed with tludr 
costs in this behalf expended, and for such other and fur- 
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tlier relief to which in the ])remises they may he justly en¬ 
titled. 

THOMAS W. MILLEK, 

Alhni Propertij Citsfodlan. 
FKANMv WHITE, ! 

Treasurer of the United States. 

PEYTOX GORDON, 

Attorney of the United States in 

and for the Distriet of Cotnnihia. ; 

32 District ok CoLriuHiA, ss: 

I 

Thomas W. Miller, heiii*;- first duly sworn, n])on oath de- 
])oses and says that he is Alien Property (fiistodian of the 
United States of America; that lu' lias read the forei^oin.i*: 
answer by him subscribed and knows the contents thereof; 
that the matters and tliini>-s therein stat(‘d as of his personal 
knowledge are true, and those stated as iqion information 
and belief he believes to be true. 

THOMAS W. MILLER. 


Subscribed and sworn to before me this 29th day of Janu¬ 
ary, 1924. 

[notarial SEAL.] SOPHIE D. HILLMlVN, 

Notari) Puhlie. 

District of Columbia, 

t 

Frank White, being first duly swoi-n, u])on oath deposes 
and savs that he is Treasnivn- of tlie ITiited States of 
America; that he has read the foi'(‘going answen* by him 
subscribed and knows the contcnits thereof; that the matters 
and things therein stated as of his personal knowledge are 
true, and those stated as upon information and belief he 
believes to be true. 

FRANK WHITE. 

Subscribed and sworn to before me this 29th day of Jan- 
uarv, 1924. 

‘ [notarlvl seal.] ELLA F. VAN ZANDT, 

Notary Puhlie. 
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o3 Ot’flf'r Sffhsf if Iff i)/f/ IIoH'drd Sutlirrlaiul as Part// 

Filed June 8, 1926. 

# * # # * ♦ ♦ 


U])on tlie motion of Pc‘yton (lordon, Fs(|., Atloriii‘y of 
the United vStates in and for the Distriet of Uolumhia, and 
it appearing: to the Court tliat Tliomas \V. .Millei*, defend¬ 
ant in the above entitled cause resiuiuHl on A])i’il b. 11 ) 20 , 
and that Howard Sutherland was sul)se(|Uently ap])oint(‘d 
as sueli Alien Pr()])erty Custodian, it is by the C’ourt tiiis 
8th day of June, 11)2(5, 

Adjudii'ed, onhu-ed and deere(‘d that Howard Sutherland, 
as Alien Fro])(‘rty Custodian be and he lu‘r(‘by is substituted 
as a ])arty defendant in this cause in tin* })lace and stead 
of Thomas W. Miller, as such, and it is fiirtinu* 

Adjudiced, ordered and decreed that all the proceedings in 
this cause be and the same herebv are amended accoi'diim'lv. 

• o % 

JAMFS F. SMITH, 

Aciiuff Jdsf/cr, 


34 


Opinion. 

Filed Sei)tember lo, 11)2(5. 




Smith, Associate Justice: 

This suit was filed under Section D of tin* Tradinu* witli 
the Knemy Act, to r(‘cover from tlie defendants ])r()perty 
and moneys s(‘iz(‘d by the Aliini Pr()])erty (bistodian as 
})roperty and moneys owned and held for the biniefit of an 

eiiemv. 

* 

The claim of the ])laintiff aj;'ainst the defendants is based 
on the assum])tion that he was not at tin* time of the seizure 
of his ])ro])erty by the Alien Pro])c‘rty (bistodian, a citizen 
or subject of Germany or of any of the enemy nations in 
the AVorld AVar and that he was at the time of such seizure 
a citizen and subject of the Pepublic of Switzerland. 
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Plaintiff was born on the 811i of ^lay, 1896 in Berlin, 
(lormaiiy, and is the son of a former German Ambassador 
-Moritz Gnrt l^aron von Zedtwitz, a citizen and resident of 
Saxony, a confederated state of the German Empire, by his 
wife Marv Elizabeth Baroness von Sedtwitz, formerlv Eliza- 
beth Breckenridije-Caldwell, who was born in the United 
States at l^oiiisville, Kentnekv. It is conceded that the 
])Iaintifr at the time of his birth was a citizen and subject of 
Germany. 

On the 18th of Aus^ust, 1896, and when the plaintiff was 
a little more than three months old, his father died. After 
the death of her husband and sometime in 1896, Baroness 
von Scnltwitz left the family home in Berlin, Germany, and 
went to live with her sister in Paris, France. ; The exact 
date of th(‘ mother's departure from Germany is not dis- 
clos(‘d by the evidence. It does appear however that she 
lived in Paris for six vears and until the vear 1902, 
Mo when she went to Switzerland and took up her res¬ 
idence in a house built on Lake Thun. While the 
Baroness was living- in the City of Thun, she donated the 
sum of 83.()()() Francs for the establishment of a home for 
convalescent childi'en in need of recuperation iind agreed 
to subscrib(‘d .*>,()()() Francs annually for its upkeep and 
maintenance. Because of that benefaction, the town coun¬ 
cil of Thun on July 6, 1908, l)y and with the approval of 
the fe*d(‘ral council accorded on March 10, 1908, granted 
to th(‘ Baroiu‘ss and her son the honorary citizenship of 
Thun. By virtue of that grant of citizenshi]) the (k\nton 
of Bei-n, Switzerland, through its grand couiK'il, with the 
a])proval of the federal council, declared on the 22nd of 
Septeinbei-, 1908, that Bai’oness von Sedtwitz and her son, 
I)ossessed all the rights and advantages which the con¬ 
stitution and the laws ensured to citizens of the Canton 
of Bern. It was ordered bv the government council of the 
Canton of Bern that the naturalization certificate issued 
on the certificate of citizenship granted to plaintiff, should 
expressly ])i-ovide that he was not relieved from perform¬ 
ing inilitarv dutv in Germanv uidess his naturalization was 
ap])roved abroad by com])etent authority or unless he was 
released by com])etent authority from the body politic to 
which he theretofore belonged. 
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At'lor takiiiii: up lior rvsidvnco in Switzerland Baroness 
von Sedtwitz visited (lerinany some time in December, 1906, 
and also in tli(‘ y(‘ar When the plaintiff was twelve 

years old and in Septem])er or ()etol)er, 1908, his mother 
took liim to (Jermany and tliere pla(*ed him in school at 
Heidelbnrir at whieli place he remained with his mother un¬ 
til March, 1909. when with his mother he went to 

36 Switzerland and there rcmiained for a period of 
two months, at the exi)iration of wliich })eriod he re- 

tui*n(‘d to (icn'inanv with his mother and was entered bv her 
as a stud(‘nt at th(‘ (Jymnasium in Frankfort-on-the- 
Main. With the exc(*ption of vacation time Baroness von 
Sedtwitz stav(‘d in Frankort with Iku- son until her death in 
Frankfort on December 16, 1910. 

By th(‘ will of ])laintiir's mothei*, the bi'other of his father, 
Baron Rcniiholdt von Z(‘dtwitz, was named as the i^uardian 
of h(‘i- son who after the burial of Ids mother at Louisvilh', 
KentiK'ky, w(‘nt to live with his .u-uardian at Xeustrelitz in 
the State of Meckh‘n,u:bui*u:-Strelitz. where he continued his 
studi(‘s at th(‘ (lymnasium Farolinum, which were concluded 
wluni h(‘ j)ass(‘d liis examinations in the year 1914. 

At th(‘ outbi*(‘ak of th(‘ World War in 1914 the ])laintiff 
was oi'dered by his icuardian to enlist in the German// army 
and when h(‘ refus(‘d to com])ly he was enlisted on Aug'ust 
l2, 1914 by his iruai’dian in the first u’uard Draii'oons, the 
re(*ruitiiii^ s(piad of which was commanded by the son-in- 
law of his g-uardian. 

In the first yiiard Dra.uoons the ])laintiff was promoted 
to first class private, them to cor])oi-al, next to sergeant 
and finallv on Xovemibiu* 1*J, 1914, to the irrade of sub- 
lieutenant. Xo written a})])ointnient as sui)-lieutenant or to 
any of the lower irrades was r(‘ceived by the ])laintiff’, but 
notice' of his a]i])(dntme‘nt as sub-lieutenant and his appoint¬ 
ment to that urade was announced bv reirimental orders to 
the sepiadron to wliich he was assijj:ned as sub-lieutenant. 
By virtue of his rank as sub-Ii(*nt(‘nant plaintiff’ commanded 
a ])lat()on of cavalry and exce])t while on leave, exer- 

37 cised that command until the end of the war. 

In the month of A])ril, 1917, the plaintiff applied 
for leave of absence and leave foi* one month was granted 
to him to spend in Berlin. Subsequently he was allowed to 
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on leave for one week to Switzerland and while he was 
in Switzei'land for the week permitted, he obtained the 
eertilieates of citizenship j;-ranted by the community of 
Thun, Switzerland, to his mother and himself by and with 
tile approval of the government council of the Canton of 
Bern and the federal council of Switzerland. Plaintiff 
with these certificates in hand returned to Gormanv and 
on Febi’uai'y 18, 1919, three months after the Arm-stice and 
twenty-one months after his visit to Switzerland, he ap- 
])lied tliroui^h the major and commander of the first regi¬ 
ment of guards Dragoons to be discharged from active 
sei'vice and to be transferred to the reserve officers’ list of 
the regiment. On .March 22, 1919, ])laintift’’s application 
to be transf(‘rred to the reserve list was granted. He was 
accordingly discharged from activ(* sei'vice, registered with 
mobilization distinct Xo. IV B(‘rlin and made subject to 

militarv dutv when called to the colors. 

• « 

On this state of facts the plaintiff contends 1st, that 
Bai’C)ness von Sedtwitz and her son lost their Germany 
citizenshij) by their continued and uninteri'upted absence 
fi'om Germany for a period of 10 years, that is to say, from 
August, 18t)() to December, BlOf); 2nd, that Baroness von 
S(‘(Itwitz and her son b(‘came citizens of Switzerland in 
1908 and that thc'refore theii* status as German citizens 
inided in that year; 3>rd, that the ])laintilT was not rein- 
tegrat(‘d as a G(‘rman citizen by his appointment as 
38 a sub-li(‘ut(‘nant in the lirst guard Dragoons of the 
Gcu'man militarv si‘rvic(‘ inasmuch as his commission 

I 

as a snb-lieiit(‘nant was nevei- d(‘livered and he could not 
under German law be r(nntegrat(‘d as a German citizen 
without deliv(*ry and acceptance of such a commission. 

The coui't would be glad indeed if it could sustain any 
of the contentions of the ])laintiff and thereby relieve him 
from a seizure of his ])]-op(‘rty brought about by circum¬ 
stances which in lai’ge measure were beyond his individual 
])owei‘ to control. Unfoi'tunately on the evidence submitted 
and on the law ap])licable to the facts disclosed by the rec¬ 
ord, the court is driven to the conclusion that judicial re¬ 
lief cannot be granted and that return to the plaintiff of his 
])roperty must await the enactment of legislation' authoriz¬ 
ing its release. 
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To sustain tlio first coiitoiition the Imrden \vas imposed 
on the ])IaintitT to esta])lish tliat Baroness von Sedtwitz, 
was alisent from (lormany ((jufiuHoHsIij and without Inter- 
ru})t\o)i for a ])oriod of 10 yoars, as ])rovided by Section 21 
of the Im])c‘rial and State (htizeiiship law of June 1, 1870; 
Hahn v. Pnl)lic Ti*nst(H\ Law Ke]). (1025) Ch. 715. The 
plaintiff ])i-ove(l that Baroness von Sedtwitz left Germany 
after the (h^ath of lu‘r hnsi)an(l in ISOb, but neither the month 
nor th(‘ (lay of the month of lier de])artnre from Germany 
in 1800, was shown. It ap])ears from the testimony that she 
returned to G(‘rmany in ])(‘('ember, lOOG, but on what day 
in Deecnnber she retiinuHl, was not established. For all 

that is disclosed bv the la'coi’d she mav have left Germany 

• » » 

on the 4th of l)(‘cemb(*i', ISlHi and returned to Germany on 

• 

the 1st of I)(*e(‘mb(‘r, lOOb. It cannot be said therefore that 
the continued nnint(‘rrn])t(‘(l absence necessary to cause 
loss of German citiz(*ns]ii]), was ])roven by plaintiff. 
MI) Th(‘ court is of tin* o])inion that the plaintitT and 

his mother ac(inire(l Swiss citizenship in the year 
11)08, witli tli(‘ r(‘S(‘i-vation that tin' acMpiisition of Swiss citi¬ 
zenship by ])laintifr did not fr(H‘ him of military service in 
his formiM- country, nid(‘ss In* was released therefrom and 
his natiu-alization abroad was ap])roved by competent an- 
tliority. That r(‘sei-vation was not a mere empty remark 
(‘iitmaMl on tli(‘ citizcnisliip ])a])ers, but was a reservation 
r(‘(inii'(‘d to be* madi* by Swiss law. In fact as appears 
from th(‘ foni'th document of ])laintiff's exhibit 3, the Gov- 
erniiKMit council of Beim exiiressly re(|itested the irrand 
council to irrant citizinislii]) of the Ganton of Bern subject 
to the customary res(*i-V(‘s. and tlu' ('(‘rtificate of citizenship 
issn(‘d ])y th(‘ Ganton of Bern contains the reservation to 
whicli the court refers. 

A])])ar(mtly that reservation recognized the existence of 
a (Inal citizamshi]) and that the riirhts of the plaintilT as a 
Swiss citizAMi wer(‘ sns])(‘nded while he was on Gennan soil. 
That meant tliat the tdaintiff resumed his German citizen- 
shi]') wlum h(‘ went to Germany and tliat while he was within 
its territorial jurisdiction military service, the hiirhest duty 
that can be inpiosi'd on a citizen, could lie lei^ally exacted 
by Germany. Hnrinir his residence in Germany the plain¬ 
tiff had no riirhts whatever as a Swiss citizen and it is so 
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expressly provided by Article VT of llie Swiss law of June 
25, 1903, which reads as follows: 

Art. VI. Persons who, beside Swiss citizenship, ])ossess 
that of a foreign state have as airainst such state as lon<>: 
as they reside therein no claim to the rie^hts and to the pro¬ 
tection of a Swiss citizen. (Vinntes 82! and 86.) 

40 From the time that the ])Iaintiff was twelve years 
old, that is to say, from Se])tember or October, 1908, 

until long after he reached his majority, he lived in Ger- 
manv and actnallv resided in 0(M*manv bv virtue of the 
guardianship of his nncle fi-om 1910 until he, became 21 
years old, and thereafter until at least Febiaiary 18, 1919, 
when he a])plied to be ])laced on tlie reseiwe list of officers 
and was assigned to the moi)ilization unit of Berlin. 

The o})portiinity to resume Swiss citizenshij) iwith all its 
privileges and rights was ])resented to ])laintiff when he 
went to Switzerland in A])ril or May, 1917, yet although 
])resnmj)tively he knew what would b(‘ tlie conse(iuences of 
his return to Germany he (‘Iect(‘d to indiirn and did return 
to that country thereby subjecting himself to all the duties 
of citizenship while therein. ' 

Plaintiff ])rocnred his certificate^ of Swiss citizenship in 
!Mav, 1917 and returned to Germanv in that month or earlv 
in June and notwithstanding tliat th(‘ Armistice was de¬ 
clared on November 11, lf)lS, he made* no effort to secure 
from the German Gov(M*nm(‘nt rc'cognition of, his Swiss 
citizenship and voluntarily ask(‘d for and acc(*j)ted on 
February 18, 1919, an assignmeMit to the r(‘ser,ve officers’ 
list of his regiment. When the ])laiutiff did tliat he was 
TTeiirlv 23 vears old and it can hardlv be said that he was 

ft * • 

then acting under duress or under compulsion of his 
guardian. But if ])laintiff lost his German citizenshi]) be¬ 
cause of the continued absence of his mother and himself 
from Germany for 10 years and if he was a Swiss citizen 
while he actnallv resided in Germanv the fact that he was 

ft • 

made a second lieutenant of his regiment in the Ger- 

41 man armv and actnallv exercised his command as 

ft • 

sublieutenant from November 12, 1914 until Febru¬ 
ary 18, 1919, when he was ])laced on the reserve list of 
officers, reintegrated him as a German citizcni. Ibuler Ger¬ 
man law the acceptance of a commission in the active mil- 

3—4555a 
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itary sc^rvice l)y tlie ])laiiiti1T constituted his uaturalizatiou 
as a (lei-maii and reiiit(*i'‘rated him as a (Jei-man citizen, 
unless his status as a Swiss citizen or his declination of 
(h‘rman citizensliip was reserved or ])reserved in the cer- 
tificat(‘ of ap])ointment or confirmation. As lie was ap- 
, ])f)int(‘d sub-lieutenant without any such reservation it is 
\ clear that his acceptance of his a])))ointment resulted in his 
acijuisition of Ci(*rman citizenshi]) unh‘ss delivery of his 
commission was necessary to com])l(‘tc‘ his naturalization. 

^(‘stimony was introduced on behalf of the ])laintiff to 
the (‘tT(‘ct that plaintitT's commission as sub-lieut(*nant was 

not d(‘liv(‘i’(‘d an<l that unh‘ss the commission was actuallv 

• 

d(‘liv(‘n*d and acc(*])te(b his reinteii-ration as a (barman citi¬ 
zen was not accom])lish(‘d. It also a])])(‘ars how(‘ver from 
tin* t(‘stimonv for ])laintitT that due to insunicimicy of work- 
iniC foi‘c(‘ it was im])ossibh‘ to (h‘liver commissions to all 
tliose (‘ntith‘d to them and that as a matter of fact more 
than llbO.OOO (bu’many ofliciu’s serv(‘d by virtiu* of their a])- 
])ointment and without delivery of commissions. The ex- 
p(*rt witness on Oeimian law who testilied that adudl dc- 
lii-rni of th(‘ commission was n(‘cessary to constitute re- 
int(‘uration, declined to say wlK‘tlu‘r as a matter of law the 
(b‘rman courts would hold that actual scuwice as a militarv 
otlicm* would b(‘ considercnl as tlu‘ (Mpiivalent of the de- 
livei’v of the commission. 

Th(‘ court holds that undm* the circumstances 
4*2 ])laintiff\s continu(‘d and acc(*])t(Ml activi* service as 
a subrunitimant for more than four y(‘ars, must be 
r(‘iiai'd(‘d as llu‘ eijuivahuit of a delivcuw of his commission 
and his acce])tance thereof, (‘S])(*eially as his appointment 
was formally ])ublished and announced in orders issued by 
com])etent military authority. The court must rule that on 
the facts as disclosed by the record and the law a])plicable 
to them the relief ])rayed for cannot be i^ranted. 

Let a decree in accordance with the opinion be ])repared 
by (hdendant's counsel and ])resented to the court after 
submission to couns(‘l for ])laintiff. 

JA^rES F. SMITH, 

Act In q Associate Justice. 
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Final Decree, 


Filed October 11, 19*26. 


* * mm* 


m m 


This cause came on to be lieard at this term! of Court, 
and after lieariiii^ t(‘stimoiiv and readin<»- the exddeiice ad- 
duced ])y all the i)arti(‘s, and havinii* taken time to consider 
the same, it is by tlu‘ Court this 9th day of October, 1926, 
Adjndii'ed, oi*d(‘red and decreed that the bill of;complaint 
be and the same her(‘bv is dismissed; and it is further 
Adjndi»‘ed, ordered and deci-c‘ed that the defendants re¬ 
cover th(‘ir costs.and that thev have execution therefor as 
at law. 

A])peal noted in o])en (’ourt and exception taken to de¬ 
cree. Bond on a])peal lix(‘d at $100.00 ori in lieu of 
4.‘> such bond $50 cash. 

.JAM FS F. SMliTl, 

AeliuejJ nsf ice. 


M emoranda. 


Octobei- 12. 1926.—$50 (h'posited in li(‘U of a])peal bond. 
Octobtn* 22, 1926.—'rinu* to lib' statcuneiit of (‘vidence ex- 
teiuh‘d to Xov(‘mb(‘i- 15, 1926. 


DesifinalKfi/ of Ileeord. 
l^ih'd (Ictobcr 22, lt)26. 


m m m # m m \ m 


The clerk will ph‘as(‘ prc'parc* transcript of record, to con¬ 
sist of the followinu-; 


1. IMll of complaint ; including;- 

Fxliibit A; D(*mand by Alien F]*o])(‘i'ty Custodian, dated 
February 2, 1918, ‘ 

Fxhibit B; I)(*mand by A Tumi Fropeu'ty (histodian, dated 
Se])temb(‘i' 27, 1918, and a('C(‘ptan('(‘ of service, dated 
OctoluM’ 17, 1918, ; 

Exhibit C; Dcunand by Alien Propeu'ty Custodian, dated 
Fel)ruary 28, 1919, and acc(‘ptance of servic(‘, dated March 
18, 1919,* 
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Exlii])it D; Demand by Alien Property Pnstodian, on 
Fid(‘lity & (’()limil)Ia Trust Com])any, date(i Mareli 18, 1918, 
K.xliibit K; Application to President for allowance of 
claim, dated April 27, 1922; inclndinn- Xotice to Alien Prop¬ 
erty Custodian of claim. 

Affidavit in su])i)ort of claim and (‘numeration of ])apers. 
Claim of })laintiff a.^'ainst Alii*!! Property Cus¬ 
todian. 

44 2. Answer. 

‘). Order dated June 8, 192(5, substituting- Howard 
Sutherland as Alien Pro])(‘]-ty Custodian as d(‘f(‘ndant in 
])Iace of Thomas W. .Miller. 

4. ()pinion of court, 
f). Final decree. 

(5. Memorandum of appeal l)ond or d(*])osit. 

7. Assignm(‘nt of errors. 

8. Statement of (*vid(‘nc(‘. 

9. l)(*signation of record. 

STFWAKT SIIFAHFH, 
(JIAKLKS HFXKY BCTLFK, 
JOHX A^ KKATZ, 

Att(fn/(\ifs far 

Dated October 20, 192(1. 


Service acce])ted Oct. 21, 192(1. 



I). II. STAXLFV, 
C. 1). WEST. 


M OHoranda. 


Xovember 5, 192(1.—Time granted to hie statement until 
Dec. 15th, 192(1. 

December IJ, 192(5.—Time granted to hie statement un¬ 
til Dec. 28th, 1926. 

Dec'cmber 27, 192(5.—Time grant(‘d to hie statinnent until 
Jan. Jrd, 1927. 
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Ai>sig)un('}if of Errors. 
Filed Jaiiuarv 3, 1927. 




* 


Tli(* Trial Fonrt erred herein as follows: 

45 1. Ill dismissiiii*- the bill. 

2. Ill refusing- to give judgment for the ])laintiff. 

3. In holding that at tin* times of the seizures of his 
property the plaintiff was a citizen or subject of (Jermauy. 

4. In holding that at the jiresent time the plaintiff is a 
citizen or subject of (lermany. 

5. In refusing to hold that at the times of the seizures of 
his property the ])laintiff was a citizen and suliject of a 
state other than (Jermany, Austria, Hungary or Austria- 
Hungary; namely, of the Swiss Confederation. 

(). In refusing to hold that at the present time the ])lain- 
tiff is a citizen and subject of a state other than Germany, 
Austria, Hungary or Austria-Hungary; namely, of th(‘ 
Swiss (Confederation. i 

7. In refusing to hold that bv his mother’s voluntarv 
ac(piisition during his minority of Swiss citizenship the 
])laintiff and his mother were expatriated from their former 
German nationalitv. 

8. In refusing to hold that by the Swiss naturalization 
of the ])laintiff’s mother th(‘ ])laintiff and his mother became 
citizens and subjects of a state other than Germany, 
Austria, llungarv or Austria-IIungarv. 

7 ft “ft I 

9. In holding that under the German law the ])laintiff 
ac(piir(‘d German nationality or citizenship by s(‘rvice as 
an officer in the German armv without anv commission 

ft » 

having lieen issued or delivered to him. ; 

10. In refusing to hold that the plaintiff lost his 
4() German citizmishi]) by ten years uninterrupt(?d ab¬ 
sence from G(‘rmany as provided in the German Law 
of Xaturalization in effect ])rior to 1913. : 

11. In refusing to hold that the plaintiff ac({uired full 
Swiss citizenship in 1908 and still has that citizenship. 

12. Tn holding that in the plaintiff’s Swiss citizenship 
there was any element of dual citizenship or of reservation 
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of o]>lii*’;itions of (lorniaii citizoiislii]) that coukl deprive 
])laiiitiff of liis ri.iilits uiidei* the* anieiidineiit of 11)20 to the 
Trading: with tlu* Kiieinv A(‘t. 

13. Ill refusin'^' to admit in (*vi(h*nr(‘ lOaintilT's H.xliil^it 

I) for Id(*ntiH(*ation and tlic Kn.irlish translation tlu'reof, 
lieiiiii' the eertilieat(*s pnr])ortin,u' to show th(‘ det(‘riTiiiiation 
])>' the (i(‘rman aiithoriti(‘s of th(‘ plaintiff's loss of (lermaii 
citizenship. 

(dIAKM.KS IIKXRV BrTLKR, 

JOIIX A. KRATZ, 

Affnri/r/fs for Plaijffiff-ap/x'llai/f. 

Mcoioratuld. 

daiiuarv 3, lM27.-~3'iin(* extended until dan. 4th, 11)27 for 
iilin.U' stat(‘nu*nt of (*vid(‘nc(‘. 

daiiiiarv 4, 11)27.—d'inu‘ extended until daiinarv 10th, 

II) 27 for liliiiii- statemmit of (‘viihnice. 

January 10, 11)27.—Statement oi‘ e\’i(h*n(M* in duplicate, 
submitted and siirnc'd, tih*d. 
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SnpiH'iiu* ('()iirt of the l)i>trict of ('oliiiiihia 


UnI'I’KI) Sta'I’ks of .Xmki.'ica, 

Disfrief of (' ol mul/id, ss: 

I, Frank F. (hinnin^U'ham, (Jerk of the* Supreme* Fonrt of 
the* District of (’olnmhia, he*r(*l)\' ce*rtifv the* f()re*ir()ini;' 
]>aue*s nnml)e*re‘d from 1 to 40, both inclusive*, to he* a true 
anel corre*e't transe'ri])t of the* n'cord ae‘e*ordin_i;' to dire'ctions 
of counsel he*re*in tih*d, e*opy of which is made* ])art of this 
transe*ript, in cause* Xe). 420()3 in Fejuity, whe‘re*in \Valeh‘mar 
Keiiirael Frnst Anton \Vilhe*lm Fe*relinanel ve)n Ze*eltwitz is 
RlaintitT anel 4'he)mas \V. .Mille*r, as Alie*n Rr()pe*rty (histo- 
elian and Frank White*, as d're*asure*r e>f the* Fnite*el Slate*s, 
are* De*fe*nelants, as the* same* re'mains upe)n the* tile*s anel e)f 
re*ce)rel in said ('ourt. 

In te*stimonv whe*re*of. I he‘re*unto suhserihe* mv name* 

• • 

aiiel aflix the* seal e)f saiel ('ourt, at the* Fitv of Washington, 
ill saiel District, this 21st elav of January, 1027. 

(Seal Sui)re*mo ('ourt of the Distri(*t of ('olumhia.) 

FRAXK E. CUXXIXGIIAM, 

Clerk, 
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48 Supronio Court ot‘ the District of Columhia. 

E(iuity. No. 42063. 

Walde.mak Konrad Ernest Anton Wilhelm Ferdinand 

VON Zedtwitz, Plaintiff, 

ag-ainst 

lloWAiri) SI'Tiii:i:land, as Alien Property Custodian, and 
Frank White, as Treasurer of the United States, De¬ 
fendants. 

StatciHciit of Evidence. 

At the trial of this case on June 7, 8 and 9tli, 1926, the 

testinionv was as follows: 

♦ 

.Monday, June 7, 1926. 

TIu‘ above entitled cause came on for hearing’ at 1 :3() 
o'clock ]). m., before Judge James Francis Smith, Judge 
of the United Stat(‘s States Court of Customs Appeals, 
sitting in E(iuity Division Xo. 3, of the Supreme Court of 
the District of Columhia. 

Ap})eai’ances: On behalf of the Plaintiff: Charh‘s Henry 
Butler, Es(|., (Jeorge L. Shearer, Es(]., and ■ M’Cready 
Sykes, Es(i.: on l)ehalf of th(‘ Defendants: Dean Hill 
Stanley, Es(i., and 11. 11. McCormick, Escj. 

Stipidafion, Dated March 13, 1926. • 

1 

It is lu*rel)y sti])ulat(‘d for the ])urj)oses of the trial of 
this suit that the documents hereinafter referred to, ])hoto- 
static or other c()})ies of wlii(4i with translations tluu’eof 
are attacli(‘d hei’eto as exhibits 1 to 10, inclusive, are cer¬ 
tified in accordance with the laws of the countries 

49 fi'om which they res])ectively i)ur])ort to come, that 
th(‘ ])ersons certifying the same are ])ers(jns author¬ 
ized to make tlie ceidilicates a])pearing u])on the dociimcnits; 
that the c(‘i’tideates are genuine; that the corresponding ex¬ 
hibits 1-Ato lO-A inclusivehereto annexedare correct trans¬ 
lations of such exhibits 1 to 10, inclusive; and tluit each or 
any of the ])ersons whose name appears in any of such ex¬ 
hibits would if called as a witness testifv that at the time 
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tliciTMii .'-tatcd la* was tlic ofliror whicli bv such exhibit he 
a))])(*ars oi* pni'ports to have bi*on, and would testify that 
the faets slated l)v him in sneli exliibit are true; but this 
stionlation doi*s not in anv wav admit that the said 

A • • 

bO doeumciits oi- such faets ai'e otlH‘rwise com])etent 
iiiah*!- the issues In'rein or admissi])le as evidence in 
the eas(‘ or relevant, or that the facts stated therein are 
tJ'ue. 'Fin* defendants do not waiv(* any rii^ht to obj(‘ct 
to tin* said docnm(*nls upon any li'round exce])t upon the 
ei'oiind that th<*ii‘ execution oi‘ auth(‘ntication is not suf- 
lieienlly proved, or that tlu'y arc* not ])ro])erly certilied, and 
the defendants by making- this stii)u!ation do not admit the 
ti'uth of any conclusion of law or fact which is stated in 
any of such (*xhibits. 

'rhi< stipulation that any witn(*ss would testify to any 
facts shall not be constlaied as a consent that such testi¬ 
mony be received in (*vid(*nci* if the trial court shall hold 
that his (*vid(*nc(* of such fac'ts is not admissible under the 
issu(*> hei-ein. ()n(* of tin* (objects of this sti])ulation is to 
obx'iatc* the nec(*ssity of calling,- such witnesses in person, 
a.nd it shall not !)(> consti-ued as makim:’ their testimony 
admissibh* if it would not bi* admissible* if offi‘red bv them 
in ])(*i‘son. 

d'h(* docum(*nts i'e*fc*rr(*d to in this stipulation are: 

1. (’ei‘tilicate* dated Se])temb(*r ‘22, IhOS. by the (Jrand 
('oiinci! of th(* (kinton of Ih*rn, Switzerland, of admission 
of ])l;dntiff and his moth(*i‘ to lieiaiese* citizenship. 

2. (*(*i'tilicat(* dat(*d S(‘])t(*mb(*r 2(5, IhOS, by the Commune 
of t h(* (’ity of 'riiun, of cit iz(*nshi]) in City of Thun. 

d. ('ertilicatc* dated .Mav 11, Ihl.b, bv the Citizens' Com- 

• % 

miinal Council of 'Fliun. of tin* re*!.i'istration of plaintitT on 
thi* roll of citizens, i*tc. 

4. C(‘rtiiica.ti* dated May 2S. 1!I17, by the (’itizens' ('ouncil 
of 'Fhun, that plaintiff is a Swiss citizen. 

b. Cei'titicate dated January 7, lb22, by the Commune of 
the (’ity of 'Fhun, that ])laintiff ac<juiri‘d and then had 
citizensld]) of tin* (’ity of Thun. 

(). (’ertideate dated Januarv 7, lb22, bv the militarv office 

• • • 

of 'Fliun of ])erformance by ])laintiff of military duty, 
bl 7. Certificate dated Jtme 11, lO'JJ, by Administra¬ 

tive District of Saxonv, confirmed bv the Germam 

• • 

Foreign Oifice, of loss of German citizenship by plaintiff. 



vox ZEDTWITZ VS. HOWARD SUTHERLAND ET AL. 


41 


8. Certificate dated ^Jarch .‘>1, l)y the Chief of Po¬ 

lice of Berlin, of no recinest from ])laintiff for Prussian 
citizenship. ■ 

f). Certificate dated November (i, of the Archives of 
the Commonwealtli, I)ei)artment of Berlin, that no certifi¬ 
cate of plaintiff’s ap])ointment as an oflicer was executed. 
10. Ap])lication dated February l.‘>, 1919, by plaintiff for 


transfer to the reserve ofhcei 
1-A Enixlish translation of 


2-A Fimlish translation of Exhibit No. ‘J. 


o-A English translation of 

4- A English translation ot 

5- A English translation of 
()-A f]nglish translation ot 

7- A English translation ot 

8- A English translation ot 

9- A Eimlish translation of 


s of the regiment. 
Exhibit No. 1. 


Exhibit No. .‘h 
Exhibit No. 4. 
Exhibit No. 5. 
Exhibit No. 0. 
Exhibit No. 7. 
Exhibit No. 8. 
Exhibit No. 9. 


10-A English translation of Exhibit No. 10. 

CIIAKLES HENRY BUTIIeR, 

JOHN A. KRATZ, 

Bv JOHN A. KRATZ, 

Attonirjis for PUiUititf, 
DEAN HILL STANLEY, 

II. IL :McC()RMiCK, 

Affontctf- /or Defcudunts. 

Dated March IJ, 1920. 

i 

Such of the exhibits recited in and annexed to this sti])ula- 
tion as were offered or received in evidence are set forth at 
the end of the testimonv. 
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Mr. Henrv Escher testili(‘d as follows: 


I am an attorney at law and vice (*onsul of Switzerland 
at the courts of New York, a member of the bar of the high¬ 
est court of the State ot‘ N(‘w York, admitted to practi(‘e 
in the District Court of the Southern District of New York, 
the Eastern District of New York, and in Philadel])hia. I 
have studied law for some time at what is now the Fni- 
versity at Neuchatel in Switzerland, and since that time, 
which was in 189J and ’94, T have represented various Swiss 
business houses, individuals and the canton and federal 
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i;overmii(‘iit in tlio Unitod Stat(*s In matters and liavc 

])(‘en oecnpied at all times in ])art and at some times wholly 
with the business of Swiss clients in tli(‘ Ihiited States and 

in Switzerland. 1 have acted in X(‘W York as attornev for 

• 

the Swiss ^Minister at \Vasliin,i»-ton, and the Swiss Consnl 
in New York, and am familiar with the statutes and de¬ 
cisions of Switzerland eoverini;- the i)eriod from ISDli to 
date. I read Frmich and (Jernian, and have rcmdered opin¬ 
ions on fjiiestions of Swiss law and have testiiiiMl in eonrt 
as an expert on Swiss law in various courts in the State of 
New York, and hefon' the Federal 'frade Fommission in 
New York. In my capa<*ity as X’ice Fonsul of Switzerland 
in New York. I have had occasion to consider (jiiestions of 
nationalism, (‘xtradition, (‘Xpatriation, and similar (juestions 
under the Swiss law. 

The (*ity of Thun in Switzerland is lo(‘at(.*d on tlK‘ lake of 
Thun in the Fanton of Bern. 

The im])ortant statut(‘s of Switzerland which wer(‘ in 
force in IIHK) and suhse<|Uent periods inhatin.u' to naturaliza¬ 
tion of a foreiirner in the Fanton of Ihu-n wcu-c* the 
r).‘> f(*deral law of Jum* l!)0.‘k the constitution of the 
(kinton of I>ern of IShd, and the r(‘.u'ulations which 
hav(‘ l)e(‘n imacted rciiardin.ii’ the application of tlu‘se stat¬ 
utes and constitutions. Tin* re(iuir(unents in IdO:! as to the 
naturalization of a fori‘i.i;’m*i* in Switzei-laml W(‘re that tluu-e 
must tirst 1 h‘ a showinii' of n‘sideuce for at least two years. 
Then ther(‘ must 1)(‘ an alle.iiation that the canton and its 
subdivision, thi‘ commune, will li'rant citizcmship if tlK‘ F(‘d- 
eral Founcil of the Swiss Fonfederation authorizes such 
irrant. The Federal Founcil is the executive of tlu* Swiss 
ii:overnnumt and do(‘s not issiu' citiztmshi]) itself, hut merely 
authorizes the cantons and the communes to .urant such 
citizenship. Wlnm that has hecm dom* them by appropiaate 
act, first of the ex(‘cutive of the canton and tlum hv an act 
of the commune, ctu'tilii'ates are made showin.u’ that the re- 
(luirements have Ixum eoni])lied with and thereupon hhters 
of citiz<‘nship are issued by the ('ommunes and by the canton. 

(In answer to thed’ourt:) They hav(‘ to rec(‘ive authoi-iza- 
tion, as 1 have stated, from the Federal Founcil. Tliat is 
a ])reliminary. 

(Resumini*’:) The Federal Founcil is the only national 
body involved in that grant of citizenship. The provi.sioii 
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for that appears rii;lit in the law of June l25, 1903, of which 
I liave spoken. 

(In answer to tjie Court:) It is a special act, statute. 

(Hesuniin^’:) Cantonal citizenship makes the recipient 
thereof a citizen of the Confederation of Switzerland. 

(In answer to tlie Court:) It iuak(‘s him a national citizen 
just the same as the admission of any state in the 

54 Cnion to Ameri(‘an citizenshi]) makes a man an 
American citizen. It is precisely the same idea. 

(Resumiiii^:) I think tliat is hy provision of the Constitu¬ 
tion of Switzerland. I am not sure. l>ut sucli is the law 
heyond any (piestion whether it is statutory or constitu¬ 
tional. 

(In answer to the Court:) That is, h(‘ enjoys jdl the ri.i»jit 
of Swiss citizenship, irres])ectivc of wliether he is in the 
commune or canton which granted him the citizenshi}). lie 
does not have to stay in the commune or canton to enjoy 
the citizenshi}). He hecomes a citizen generally of the Con¬ 
federation. 

(Kesuming:) I will descudhe th(‘ first six exhibits attached 
to what is called Plaintiff’s Sti})ulation dated Alarch 13, 
193(). 1 will des(*ril)e what those six (‘xhihits are, 

The first is a certifi(*ate of the so-called (Ji*osserat, which 
is the })rinci})al legislative body of the ('anton of Bern. 
This })a})er offered in evidence by }>laintiff. 

!Mr. Stanley: Now, may it })lease the Court I oliject to 
that first l)(‘(*ause there has been no evidence offered thus 
far to show by what mechanics (htizenshi}) is granted under 
the law of Switzerland. 

On the second })oint I want to state to your Honor that 
assuming the sti})ulatioii coxau'ed tlie })]‘oj)osition, that if 
Jenny and Kistler were here and ti^stifying they would 
so t(*stify, 1 could object to that because the sti})ulation 
s})(‘cifically says it is made subject to all objection. 

The Court: When you come to cross-examine, and if you 
make a motion to .strike out, that may he all right; hut I 
will give you gentlemen the l)enefit of an exce})tion 

55 on the admission of this Exhibit 1—that is all that 
I am passing on this time. 

(Document marked E.xhihit 1 in the sti})ulation!of March 
13, 192G, defined in the stipulation as certificate dated 
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Soptenilx.*!’ 'J-. by tlu* (Jrand ('ouncil of tlio Canton 

of Bcmti Switzerland of admission of plaintiff and his 
motlier to Bernese eitizonshi}) received in evidence and 
marked Plaintiff's k'xliihit 1, and document marked Kx- 
liihit lA in stipulation, IxMii^- the Kniilisli ti-anslation of 
Kxliihit 1, receiv(‘d in evidence and marked Plaintiff's Hx- 
hihit lA.) 

(Thei'enpon tlie pa])(‘r d(‘scrilK‘d as th(‘ (’ertilicate of the 
Political l)i‘partment of the Swiss Confedei’ation, .lirantinu’ 
permission to Ihn"on(*ss von Zi'dtwitz to ac<jnire Swiss citi¬ 
zenship, and tlu* P(‘tition of the (Jovm'idn.u’ ('onncil of the 
('anton of Bern, dat<*d dannary IT), consisting' of six 

])aiz:es, and th(‘ ]>aper described as tlu' ('ertilicate of the 
('onncil of the (’ommniu‘ of 1 liltcn-linii'cm that Mrs, von 
Zedtwitz and Inn* son have iH‘sided there nnintm’rnpt- 
;■)() (‘dly since IbOd, with the ac'companyin.i'- papers, con- 
sistin.n’ of 15 paJ 4 (‘s, were shown th(.‘ witness). 

The Hniilish translations attached to those documents 
are correct translations of tin* (lerman. I imuh‘ the trans¬ 
lations. In the c(‘rtilicate which is attached to the lirst 
translation of the lirst docnnumt tlK‘ tinal words read 
‘‘Bern, A])]’il 15, Ib-b. A true copy. Fe(h‘ral Forihiiii 
Police Xaturalization." At the left ‘‘Tax, francs, M": 
siirned “ P(‘din.e:." 

Mr. Stanley: I do not want to take ii]) tiim* readinir this, 
yonr Ilonoi'. May 1 r(‘serve an excc‘ption to it so that we 
mav <^-o ahead ! 

The ('onrt; V(‘s: as immat(‘rial and in*(‘levant. 

!Mr. Stanlev: Yes: as immatei-ial and irr(‘h‘vant, and T 
may want to object to the substance also. 

The (^onrt: Knlinir r(‘serv(‘d for objection in casi* yon 
should make it. T will admit it, subject to the objection 
and an exception. 

!Mr. Stanley: 5X011, this docuuKuit too ‘‘Plaintiff's Fx- 
liibit 3 for Tdentilication," I will make the same objection 
to that, and then I und(‘rstand thei’e will be the same rulinii'.^ 

The ('ourt: The same ruliiiir: admitted, subject to excep¬ 
tion. 

5Ir. Sheai*er: I should be irlad to stipulate that Mr. Stan¬ 
ley and 5rr. ^IcP’ormick may be deemed to have objected to 
ev(‘rythin<*- that is offered, and every ({uestion that is asked, 
on everv conceivable <*T'ouiid that thev mav deem necessarv 



45 


VON ZKDTWITZ VS. TIOWAT^D SUTHERLAND ET AL. 


to mako: and tliat motions to strike out evorvtlun£2r have 
])eoii made, so that we may tiiiish this ease S})eedily. 


(Tliereupoii tliese two documents were received in evi- 
d(Mice and marked res])ectively Plaintitf’s Phxhibit 2 and 
Plaintiff’s Pxliil)it .*>: also the Knglish translations thereof 
marked Idaintiff’s Pxliibit 2-A and Plaintitf’s Exhibit 3-A 


res])ectively.) 

The first document (Exhibit 2) is a certificate of the Po¬ 
litical Department, sii^ncd by tlu' Federal President, Bren¬ 
ner, erranting- permission to Baroness von Zedtwitz 
57 to ac(iuire Swiss citizenshi]). Attached to it is a pe¬ 
tition of the ,e:overni]i<>‘ council of the Canton of 
Bern dated January 5, 1908, si.erned by the President of 
th(‘ Council, Klay, addressed to the Bunderstrat.i 
(Five documents shown to witness.) 


Mr. Stanh‘y: May it ]>lease the (’ourt, of course I have 
no objection to Mi*. Escher usine: these terms , that it is 
sierned so-and-so as descri])tive terms, but I want it under¬ 
stood that he is not t(‘stifvin<»’ to the facts. The Court 
must det(MTnine what the documents are, and who signed 
them, unless Mr. Escher is ])repared to testify to the sig¬ 
natures. 

Mr. Sheai’er: There is no obj(‘ction to that. 


Exhibit 3; E-3 is a ceificate of the council of the Com¬ 
mune of TIiltertingen, that Mrs. von Zedtwitz and her son 
hav(‘ resided th(M-(‘ unint<‘rruptedly since 1903. It is dated 
February 8, 1908 signed by the Pi'esident of the Council, 
C. Pu])p. 

E-4 is a certificate granting citizenship in the city 
58 of Thnn, signed by the Presidcmt of the Commune 
or council, and datcnl July fi, 1908. 

E-3r/ is a i*esolution of the govei-ning council of the Can¬ 
ton of Bern, dated .March 19, 1908, consenting to the ac- 
(piiring of citizenship l)y Mrs. von Zedtwitz, mother of a 
minor son, 'Waldemar. 

E-3/> is the so-called naturalization letters of August 5, 
1908, made in the name of the council, the governing council 
of B(‘rn, signed by the Secretary of State, granting or re- 
(piesting the (Jrand (’ouncil to grant the right of citizenship 
to this ladv. 
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H-()/y nre the rval lettors of (•itiz(‘iisliij), dated October 19, 
1908, issiivd ill till* name ot* the (u)veiTiiii<^ Council of the 
(’antoii of Born to Mrs. von Zodlwitz and her minor son, 
Waldemar. 

All this is accoin])ani(*d by the certificate of certification 
in tin* iianu* of tin* Chancellor of tlu* Canton of Bern, dated 
Ajiril 12, 1920, specifying: the ])a])ers concernini; ^vhich I 
liave just testilied. Tlu*s(‘ documents comprise the steps 
or constitute the steps I have testified the Swiss law re- 
(piires in ordei- for a for(‘i,irn(*r to he naturalized in Swit¬ 
zerland. 

(It is stipulat(‘(l that these ])a]>ers refer to the plaintiff 
and his niotlu*!*.) 

Under the laws of Switz(‘rland tin* naturalization of a 
widow operates also as the* naturalization of her minor 
children livine- with lu*r. I'he yrant of cominunal or can¬ 
tonal citiz(‘nshi]) under tlu* laws of Switzerland constitutes 
the recipii'iit a citizen of tlu* Confe(l(*ration of Switzerland. 

{In answ(‘r to tlu* Court:) 

Q. Xow, lu‘foiT* you ])ass from that—that is rather impor¬ 
tant. I would like to have that clarified a bit. The certifi¬ 
cate irraiitiny citizi*nshi]) conferred U])on Mrs. von 
09 Zedtwitz, and appar(*ntly on her son, the rii^ht of 
honoi-ary citizeiishi]) in tlu* City of Thun, with the 
])rivileiii‘s of all the citiz(*ns of tlu* City of Thun. Xow, 
doi*s that carry any otlu*r citizeiishi]) than that? A. That 
is the first step in tlu* Fe(l(*ral process of naturalization. 
The ])erson askiiiir for naturalization first acejuires com¬ 
munal citiz(*nshi]); tlu*n cantonal citizeiishi}), and thereby 
l)ecomes—assuming- that the Federal Covernment has au- 
thoriz(‘d tlu* a])|)lication. a citiz(*n of the Confederation. 

Q. So the tirst st(*])s have to be taken before you ])ecome 
a citizen of Switzerland. Tn other words, vou mav become 
a citizen of Thun, or the commune, and still remain with¬ 
out citizenship of Switz(‘rland, just the same as the person 
who comes to the (^ity of X"(*w York and is tendered the 
keys of the (’ity—the old custom of tendering: or deliverinii: 
the keys of the City. Of course, that never constituted a 
])erson a citizen of a country. They had all the rii>:hts of 
a citizen of a town. So that this was really the first stej) 
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ill attaining or ac*(iiiiring Swiss citizenship, is‘that right? 
A. Ves, sir. 

(Resinning:) Tliere is no distinction, as to its effect, 
under the laws ot* Switzerland, hetween citizenship by way 
of donation and citizenshi]) accpiired otherwise. The citi¬ 
zen who receives citizenship either by application or by 
gift, as the Swiss statute phrases it, has equal; rights and 
obligations. It is under the Federal law of June 25, 1903, 
the one that I have* just referred to, that this jiroposition 
is established. i 

Ihipers referred to offered in evidence by plaintiff. 

t 

.Mr. .McC’onnick: If your Honor please, we offer objec¬ 
tion to this docnnuMit n])on the ground that it has not been 
shown that tin* town of Thun has the authority to 
(>0 grant such a certiheate. 

The Court: Su])pose you l(‘ave all tiiese?objections 
until we get around to the argument of the case. 1 do like 
to h(‘ar legal arguments. Tliev are verv interesting to me. 
1 can see the handwriting on the wall, that we will have all 
this to go ov(‘r again in the argument. Just get your evi¬ 
dence in, and then we will hear the argument on it later on. 

Mr. Sheai'(‘r: Cjin not .Mr. .McCormick be satisfied with 
my stipulation that he may have every objection that the 
ing(‘nnitv of his learned li*gal mind can think of to everv bit 
of this (*vid(Mic(‘ at any time? The (k)urt: That is fair 
enough, hut of coursc‘ thi* court is ivserving to itself in the 
tinal alignments, and may change mind—in fact this court 
ottini does. I niay even change mv mind about the rulings 
when it gi‘ts around to the final argument. For the now I 
am hqting this in subject to objection. 

(C(‘rl iticate dati‘d September 2(), 1908, by the (''ommune 
of the City of ''Idinn of citizenship in the City of Thun, con¬ 
sisting of three ])ages, marked in the Sti])ulation Plaintiff’s 
Fxhibit 2, was marked by the rej^orter “Plaintiff’s E.\hi])it 
4 in evidence.”) j 

01 (The English translation of certificate dated Sep- 

tember 20, 1908, bv the Commune of the Citv of 
Thun, of (htizenship in the City of Thun, consisting of three 
])ages, mai’ked in the Sti])ulation Plaintiff’s Exhibit 2-A, 
was marked by the repoi’ter “Plaintiff’s Exhibit 4-A in 
evidence.”) 
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.Mr. .M('('oi’niick: Xoto tlu* objection to this. 

T1k‘ Court. ()bj(‘(',tions to all those exhibits ai'e noted on the 
i^'round that th(‘y are immaterial, iiK'ompetent and irrele¬ 
vant. Object ion ovenailed and excepton noted. The Court 
mav chanice its mind, of course. 

Plaintiff offers in (‘vidence c(U*tiiicate dated May 11, 1915. 

Tin* (’oui't : 'rh(‘ sam<‘ objiH-tion, the same riilinij: and ex¬ 
ception. 

- ((\‘rtilicate dated .Mav 11. 1915. l)v the (’itiz(*n's Com- 
munal (’ouncil of 'riiuii. of tin* i*(‘iiistration of plaintiff on 
the roll of citizens, (‘te., cmisistinu- of oiu* pau’e, marked 
])laintilf's Kxhibit .”> in the Stipulation, was marked by the 
re])ort(*r “ PlaintitT's Kxhibit 5 in (‘vi(lenc(‘. 

(Tin* Knydish translation of c(*rlitieate dated .May 11,1915, 
bv tin* Citi/AMi's (’ommunal (’ouncil of 'riiun, of the reu'istra- 
tion of ])Iaintiff on t he roll of citizcms, etc., consistinii: of two 
])aii(‘s, markt'd Kxhibit 5-.\ in tin* Sti])ulation, was marked 
by tin* reportei', “ PlaintiIf *s Kxhibit o-A in evidence.") 

(C(‘rtilicate dated May ‘JS, 1!)17. by the (’itiz(‘n's Council 
of 'riiun. that plaintilf is a Swiss citizi'ii. consistinii of one 
])aiiA‘, marked Kxhibit 4 in the Stipulation, was marked 
by tin* i'(*])ort(*r “Plaintitf's Kxhibit (> in evidence.") 

(Tin* Kiiiilish translat ion of (‘(*i-titieale dated May 28,1917, 
by the (’itizen's (’ouncil of 'fhun that plaintiff i.'^ a Swiss 
citiz(*n, consistinii of two ))aii(,*s, mai’ked in the Stipu- 
()2 hit ion Kxhibit 4-A, was mai'ked by the re}>ortei , 
“Plaintiff's Kxhii)it (i-A in evidence.") 

Mr. Sln*arer: 1 olf(*i' in evi(h*inn‘ documents desiiiaiated as 
Kxhibits 5 and 5-A in ])laintiff's stitiulation of .March 15, 
192(1. 

Mr. .Mc(’oi'inick: Now, if your Honor pdease, I think in 
fairness to tin* def(‘n(lant I should call his attention to the 
fact that this eertilicate is, as ri matter of fact, incorrect, 
because it ))uts the younii,- man, the plaintiff, in the 
().‘> position of beinir boim in tin* Castle of Chartreuse, 
which is not triu*. Xow, if that is anv advantaixe to 

YOU, whv I think it is fair to call it to vour attention. 

• ^ • • 

Mr. Sheart*r: I will airr(*e that tin* statement that he was 
born in Chartreuse is wronir. and it should have been in 
P>erlin. 

(Kesuminir:) It is airre(*d that the words “born May 8, 
1896, in the Castle C'hartreuse. Municipal District of ilil- 
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Canton ot‘ Boiai, Switzerland,” should read ‘‘in 
Hei'lin, CeiTnany.'’ 

(Ctu-tificate dated January 7, 192*2, by the Commune of 
the City of Thun, that the ])laintiff acquired and then had 
citizenship of the City of Thun, consisting of two pages, 
marked Kxhibit o in the Sti])ulation was marked by the re- 
})orter, “ PlaintitT's K.\hil)it 7 in evidence.”) 

(The Knglish translation of cert ideate dated January 
7, 1922, l)y tlie Commune of the City of Thun,,that plain¬ 
tiff acijuired and then had citizenship of the City of Thun, 
consisting of three pag(‘s, marked Kxhibit 5-A in the Stipu¬ 
lation, was marked by the re])ortei‘, “Plaintiff’s Exhibit 7-A 
in (‘vidence.") 

((’ertilicate dated January 7, 1922, by the military office 
of Thun of ])(‘rfoi*inanc(‘ by ])laintiff of military duty, con¬ 
sisting of two pag(‘s, mai-ked Exhibit () in the Stipulation, 
was mai’ked by tlu‘ i‘c‘t)orter, “Plaintiff's Exhibit 8 in evi- 
denc(‘.") 

(English translation of (*(‘rtificate dated January 7, 19*22, 
l)y th(‘ military offic(‘ of Thun of ])(‘rformance by plaintiff 
of military duty, consisting of three ])ages, marked Exhibit 
()-A in the Sti])ulation. was marked ])y the reporter, “Plain¬ 
tiff's Exhibit S-A in (‘vidcUKH*.") 

('l'lu‘ Witness:) Tlu* liobhu* of th(‘ documents which have 
l)(‘en ofl\‘i-ed in (‘videiicc*, mark(‘d Plaintilf’s Exhibits 1 
to S, iiieluding tlu‘ doeunuuits shown to me tirst,; which are 
inarkc'd Plaint ill's Ivxhibit- 2 and J, would be rec- 
()4 ogniz(‘d in Switz(‘i-land as a Swiss citizen for all 
])in'i)oses. Thos(‘ ])apers would establish his Swiss 
citizcuishi]) in Switzcu'land. ' 

(By the (’ourt:) Let me ask you this (jiiestion,'sir, if you 
know: Does the Swiss Confederation recognize dual citizen- 
s'nip, that is to say, that a ])erson may be a citizen of Switz- 
(‘rland and at the same time a citizen of some other country? 

A. It does r(*cognize it, your Honor, in a limited way. I 
m(‘an bv that that tlu^v hav(‘ alwavs recognized, that is, 
that on(‘ of their citizens might ac(iuii-e citizenshiy) in some 
oth(‘i- country without waiving his country, or at least rec- 
ognizing the laws of liis own. Tliere is considerable con¬ 
fusion in the Swiss law as to how tliey will treat a person 
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(>t‘ a rorc*ii»:n nationality, a person who acMpiires citizen¬ 
ship in the Swiss (Confederation, allhonirli there is no (pies- 
tion hilt that that situation is eonsidered and referred to in 
tile law on vai'ions oeeasions. 

(,). Well, of course, it is a very serious nialt(*r 1 kn(>w> 
and has been the cause of considerahle friction hetweeii 
countries foi* more tlian tiftv vears. Xow, I notice on the 
face of these ])a])ers that tlie ^•ovcn'iimeiit of Switzerland 
recoiiiiizes the rii^iit of (Jerniany, for instance, to coTni)el 
this vonnu' man to enter militarv service, one of the most 
im])ortant duties of citizenshij), as I see it. That is, that 
tlK*y can compel him to ent(*r the militarv s(‘i*vice of (ic‘r- 
many—Switzerland r(‘co.irniz(*s it. And th(*n if the (Ji*rman 
Ai-mv has inva(h‘d SwitzcM'laiid that this man has committ(‘d 
no offens(‘. A. 1 could not ai;‘ree with vour Ilonoi' as to th(‘ 
last s1ati*nu*nt. 1 liavi* not in mind any case where the 
(j[m‘stioii arose as a <|iU‘stion of ti'i‘ason. 

Q. Well, how could th(‘y do that when they tlunnsi'lves 
in irrantinir him citizmishi]) r(‘servi*d to (lermany and to this 
yonn,u’ man tlu‘ ri^ht in the one case* to conpiel military 
s(‘i'vice and his riirht to r(‘ndei’ it.’ A. I think th(\v 
(jr) _sro only so far as to say to a ])e‘rson aceiuiriiiir citize*!!- 
ship in Switzei'land that if the* country of his ori.i;-in 
r(‘(inires him to do military s(‘i-vice‘ lu* must do it. 

(^). W(*ll, if th(‘y made an exce])tion of SwitZ(*rland—that 
h(* must do it. h‘t ns say, a.u'ainst France* oi* Fn.iiland or 
the* rnite*d State‘S, hnt whe*i’e* is the* re*se*i'vation that he* e-an 
not do it a.icainst Switze*rlanelA. 1 think the*i-e* is none. 

(,). Fnele*r those* e*ii*cnmstance*s the*y e*xe*mpt out eim* of 
the* most important elutie‘s e)f e-itize*nshi]), that is, to re*neler 
militai'v service, the hiij:he‘st se*rvice* that anv citize*n can 
re‘nele*r. Xo citizen can i‘enele*r any hi,i*her se*rvice te) the 
state than that. A. He must, eif e-onrse*, re*neler military 
se‘i'vice to the Swiss (’e)nfeeleratie)n. 

(^. Well, that is the ve‘ry ])e)int. 1 am tryin.u* here to 
re*ach semie conclusion as a matter e)f law. Here the* Swiss 
want this vonim- man te) enter the* armv of Switze*rlanel anel 

render militarv se*]‘vice. At the verv same* time anel the 

• • 

same me)me*nt he is serve*el with ne)tice‘ hv (Je*rmanv to re- 

• • 

turn to his native lanel anel i*e*nde*r service* to (lei’inany. 
He)W can he eh) the)se two thinns at one* anel the same time? 

The Witness: I ele*sire te) te*stify that the* princii)le in 
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Switz(‘r]aii(l is not (lilTcmit I'l-oni tliat, for example, in this 
(‘oinitry. wlioiv iiatiu’alizatioii is extended ton person liable 

to do niilitarv dntv in his own conntrv. He is served with 

• • • 

notice of the fact that tlie United States will not protect 
him if lu‘ i*etni*ns to the conntrv of his former nationality 

4 * 

and is tlu‘r(‘ i*e(jnii-(‘d to do military service. ' According to 
the Swiss law, as I nnd(‘rstand it, the same rule applies; 
that is to say, a ])erson i-eceiving Swiss nationality becomes 
fi’om the Swiss ])oint of view a Swiss absolutely, and liable, 
among other things, to innidei* military service, but 
()() h(‘ is sei'ved with notice from the beginning that if 

h<‘ gc‘ls in trouble' with the country of his original 
alh‘gian(‘(‘, that tlu‘ Swiss (Jovei-nment will not protect him 
oi- ])r(‘V(‘nt them fi-om see'king militai\v service from him. 

(^). I believe* thal lhal is the laile on the diplomatic side 
of this (Jove'i'iinienl. 1 know of no legislative enactment, 
hut I know that .‘10 yc'ars ago there' was e[uite a lot of agita¬ 
tion about the e*as(' of a man that had returned to Germany 
and had be'e'ii im])i*e‘sse*d and compe*lIeel to render military 
service', anel this (love'i'nnie'iit diet not receive that in kindlv 
fashion. Of coni’se, we* have* be'e'ii getting rather spineless 
as the ye'ars have* gone by, anel all that sort of thing, there 
is lie) <iue'stion ahe)nt that, by the' State I)e'})artment, and 
se)me'time's the' jnelge*s taking the* e'asiest course out instead 
e)f the' right e'onrse*. A man as a e-itizen is a citizen and he 
can not re*nele*r twe) military se'rvice's. He can not render 
se'iA'ice* le) (le'rmaiiv—that it e-aii be' re'se'rved to'Germanv to 
im])re'ss one' of e)ni' e‘ilize*ns, anel the*n blame the young man 
be*e*anse‘ he* eliel that whie*h it saiel he* ceiuhl elo, arid then come 
bae*k anel light this e-oniitry. A. The' e*ntire ejuestion of dual 

nationalitv is whollv ine*onsiste‘nt. 

* • ’ 

The* (’oiirt : ()f course* it is. 

Anel I elo not be'lie'Ve* that it has been elecideel in Switzer- 
lanel anv more* than it has bee'ii in the Uniteel States. 

« I 

(j). Xe)W, we com])e‘l e've'ry young man and every old man, 

anel evei'v voung ladv—anel there are no olel ones—to take 

• • * • 

the oath of alh‘giane*e', anel th(*y ai‘e‘ re'ejuireel to renounce 
('ve'ry fore'ign country, prince* anel ])otentate. iWhen they 
re*nonne*e* the*ir alle'giaiie-e* to these* other (‘ountries they owe 
sole* alh'giance* to this country, anel there is no such thing 
as re'neleriiig militai’y se'rvien* against this country, and 
there is ne)ne' against Switzerland, although Switzerland 
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lias (‘xprossly in tlio Ail ides of Citizoiislii}) itself ro- 
67 sei’ved that out. And tliat is a little distnrhiiiii: to 
me in this ease*. A. 1 desin* to testify that the ])ro- 
vision in the i)a])ers in this Zedtwitz ease to that eff(‘et are 
not nnnsnal or extraordinary, hnt that it was the ])raetiee 
in SwitZ(‘rIand to insert a ])rovision of that sort into letters 
of naturalization. It was the oi*iirinal ])i‘aetiee. 

C’ross-examination hv Mr. Stanh‘v: 

I was edneated in a Swiss law seliool foi* two years. I 
did not r(‘e(*ive a (h^irree in th(‘ Swiss law sehool to which I 
wrnit. I was n(‘V(‘r in the consular scrvici‘ of the United 
States in Switzerland. I am of tli(‘ consular s(*i‘vice of 
SwitZ(‘i*land in the United Stat(‘s at tht‘ ])res(‘nt tinua 1 did 
not serve in any ca])acity foi* tin* United States (loviummcnt 
in Switzerland. 

Q. Xow, .Mr. Hscluu', 1 want to call your attention to 
])laintift“s Uxhihit 2 in evidence, (‘S])(*cially callin.ii’ youi* at¬ 
trition to wliat ar(‘ denominat(‘d “Kemarks" at the* (uid of 
th(‘ tii'st ])ortion of that stipulation. ( Wcadiiiii-:) 

“'riu‘ acijuisition of Swiss citizenship hy a (Icumian, 

Fr(*nchman, Italian or Austiaan, i*tc. has not th(‘ efl\‘ct to 

fr(‘e him of the militai'v servi('(‘ in liis fornuu* counti"v, un- 

• • 

l(‘ss the competrit authoiati(*s liavi* r(*leas(‘d him from tin* 
foiaiuo* body ])olitic oi’ appi’ovt‘d tlu‘ natui'alization abroad, 
'file Federal Uouncil nd'uses to us(‘ its u'ood onic(‘S foi‘ such 
natui'alized aliens as far as theii* fornuu’ irovcu'nmeiits are 
conc(‘rned." 

And I will ask you if in your (‘Xpcu'irice eitlnu* as an 
expert witness or as on(‘ who is thoi'ouirhly familiar with 
till* Swiss law von have ever had occasion to considr* a 
certilicate from the honu* liovernmrit or tlu‘ native iiovrni- 
ment of the ])(.‘rson who is made tlie Swiss citizri uinhu* a 
document such as this/ *\. 1 have n(‘V(‘r considered any 
('(‘rtilicates of that character, because I have neviu- had 

anvthinu* to do directiv with the (lovei-nmeiit in Ikuai. 

• * • 

()8 My work has always been out of the jurisdiction. 

Mr. Stanley: Xow, if tlu‘ court will permit mi‘, I am 
.ii*oin.<»- to ask that one of my (‘xhibits be ])ut in for identifica¬ 
tion in order that I may ])resent it to the witness. It has 
be(‘n stipulated that the facts in this are true. 
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(Tlie military rocord of the ])Iaiiitirf in the German army 
(lni-ing‘ the war, a docnment consisting* of three pages, was 
marked by the re])orter “Defendant's Exliibit A for iden¬ 
tification.’') 

Q. 1 show yon Defendant's Exliibit A for identification, 
Mr. Esclier. This exliibit has been stipulatecl to and the 
facts therein have been stipulated as true. This is the 
military record of the ])laintiff, Mr. von Zedtwitz, in the 
German armv during tin* war. I will ask von to look at 
that if you will ])lease, and tell me what would have lia])- 
])ened had G(‘rmany d(‘clared war on Switzerland during 
tile time that .Mr. von Zedtwitz was in the German army, 
in the light of this docnment, which is Plaintiff’s Exhibit 
2, which I i*efc‘i*red to a moment ago. A. He would have 
been guilty of trcaison if he had fought against Switzer¬ 
land, ]*c‘gardless of the fact that in the so-called permission 
of the Swiss Gonfederation to become a Swiss citizen it is 
s])ecilically stated that that does not free the plaintiff' from 

his militarv dutv to Germanv. 

• • • 

(!)>• tlu‘ (k)nrl:) Well, it appears to me then that he is 
daniiK‘d if he does and he is damned if he don’t. Is there 
aiiv wav out of that/ He might be executed bv Germanv 
for failure to render them military service, and if he does 

render militarv sei’vice to Germanv then he mav be executed 

* * : 

bv Switzerland. That is about where vou will light, isn’t 

it / 1 base my answer upon- 

Gb The Gourt: Vet we call this the very acme of hu¬ 

man civilization. .Mavbe it is. 


(Gross-examination continued:) ! 

I bas(‘ my conclusion of law, that .Mr. von Zedtwitz would 
have be(‘n guiltv of treason to Switzerland under the cir- 

I 

cumstances, u])oii tin* ])roposition that a person being nat- 
ni*alized in Switzerland ac(piires all the rights aiid assumes 
all the duti(‘s of a citizcni without reservation,, and that, 
of course, one of the most imi)ortant of those duties is not 
to levy war against the country of your adoption. 

(^). Xow, may it not be true—or is it true, Mr. Esclier, 
under the law of Switzerland, that Switzerland may grant 
citizenshi]) of a (jualificd nature such as this on its face 
aiipcars to be/ A. I have no knowledge, Mr. Stanley, of 
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any such jirovisioii of the Swiss law, nor do 1 l)elicvc that 
any sucli provision (‘xists. 

Q. Have von anv kiiowlcdir^* of aiiv decision of anv of the 
Swiss courts, cantonal or fed(*ral, which ])ass(‘d upon tlic 
su])joct as to th(‘ duty of a person who was made a citizen 
of Switzerland with tin* i*(‘S(‘i-vat ion such as is contained in 
PlaintitT's Hxhil)it '2! A. Xo, I have* no knowledire of anv 
such decision. 

1 can tell vou und(*i‘ what statute of Switzerland tin* an- 
thority issuin.e: the c(*i’tili('at(* which is Plaintiff's Kxhihit 
2, had the riirht to ])ut that reservation in the c(‘rtiticate 
of ])ermission to .irivc* tin* citiz(*nsliip. 1 have tin* (o*rman 
t(‘Xt of th(‘ statute* ln*i'(*. Tin* statute* is article* t) of suhdivi- 
sion 1 of tin* F(*d(‘i'al Act of dnin* 2~), I'Hid. 1 will i*(*ad tin* 
translatifni of it: ( Re'adiiiir:) 

‘A\rtich* t). P(*rsons who h(*sid(* Swiss citizenship posse*ss 
that of a forei.u'ii state* have* as au’ainst sne-h state* as loni; 

as thev resiele* tln‘re‘in no e-laim to tin* riirhts anel to 
70 the ])re)te‘ctie)n of a Swiss e'itize*n." 

(Pesuniiiiij::) 

Q. Xow, Mr. Ksche*r, in the* liirlit eif tin* statute* whie-h ye)u 
have just reael, anel Plaintiff's h'.xliihit 2 e-euitainin.ir the* 
reservatie)!! to which I have* ]*e*fe*i-re*el. we»ulel yeui ne)t state* 
as a Swiss lawve*r as a e*one*liisi(>n e)f Swiss law that Mr. 
von Zc'dtwitz must have* lunl (d*rman e*itiz(*iishi]). e>r se)me* 
other citiz(*nshi])—(lernian ln*re*—lie*e'ause* it has l)e*e*n ])re)ve*n 

to vou that he* was heern iu (le*rmanv, in e)i-ele*i' fe)r the* 

• • 

l^unelesrat e)r Swiss Iliirh Pe)une'il tee have* issue*el tin* ele)e*u- 
ine*nt which is PlaintitV's Kxhihi// 2! A. Xe). 

(^. AVell, the*n, what doe*s that statute* me*an whe*n it says 
that persons ])e)ssessin,e,‘ eUhe*r e-it ize*nshlp than Swiss e-iti- 
zenshi]) are not e*ntitle*el te) tin* rights e)i- ])i'ivile*L:e‘s e)f Swiss 
citizens whe‘n re*sielin.ir in tin* othe*r e-eeiintry ! A. 1 answe*re‘el 
ye)ur ejuestie)n “ne)/' l)e*cause* 1 unele*rstoeeel that yeui ap- 
])lieel it to the fae'ts in this ])ai1 ie*ular e*ase*. (ie*ne‘rally we* 
all know that certain e-eeunti-ie*s ele*e'line* te) re*le*ase tln*ir 
nationals when they ae-epdre* a ne*w natieenality, ami it is to 
cover that situation that the Swiss statute anel the reserva¬ 
tion that you speak of, exists. 

(By the Court:) Let me ask you one epiestion right there 
before I forget it. Is it possible that this Swiss citizen- 
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slii}) only rolatos to the lime that the party is within the 
eontines and limits of Switzerland, and that ^yhen he re¬ 
turns to the eonntry of his former allegiance that that very 
act de])rives him of his Swiss citizenship so long as he is 
within the limits of the foreign countrv? That is, thev 
give him no pi*olection. They give their own citizens, born 
upon their soil, pi-otection in the foreign state, but in the 
other case they not only decline to give him protection 
in the foreign state, but they make him subject to 

71 militai'y service without protest in the foreign state. 
In othei- words they depi’ive him of all his rights of 

citizcMishi]); that is what it means, while he.is in the country 
of his former allegiance. Is that so? A. It cannot be 
avoided. The i*(‘ason for that is because, ex])erience 

72 has shown that a country cannot avoid that exce])t 
bv treatv, and the American Government has been 

ti'ving for vc'ai's to make a treatv with Switzerland to avoid 
the same (piestion. Thei’e is no way that the Swiss could 
have ])i'ev(‘nt(‘d tlu* Germans, for example, from claiming 
alh‘gianc(* of this man because the Germans would never 
ask th(‘ (Confederation of Switzei*land to grant its permission 
to that attitude. 

(^). .My (jnestion is not dii’ected to one of authoilty; it is 
now dii-(‘ctt‘d to one of cold law. Of ('ourse, 1 understand 
th(‘ difficulti(‘s of that situation, but here Switzerland has 
])ass(‘d a law in which sh(‘ sohminly declares that with refer¬ 
ence* to th(*s(‘ conntri(‘s anv naturalized citizen shall onlv be 

• • 

subject to military soi’vice if he returns to that country, or 
whi*lh(*r h(* is in Switz(‘rland, he may be subjected to it, he 
must in dutv go as far as Gei’manv is concerned, but that if 
h(‘ i‘(‘tui*ns to his own counti’v, the countrv of his former 
alh‘gianc(*, and he is within its confines, that Switzerland 
Avould afford him no pi'otection of any kind or character as 
a citiz(‘n of Switzerland. Xow, that is the cold law. As a 
matter of ])ow(‘i' T can realize exactly what you say, Mr. 
Msch(‘r, that a country might be powerless to do' anything 
bett(‘r, but sin* does not have to swallow it whole and does 
not have to pass a legislative enactment recognizing it. 
Xow, what 1 am considering is the effect of a legislative 
act of that character. AVhat is your opinion about it? 
X’ot as a matter of power. I realize that as a Swiss lawyer, 
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if you art‘ called upon in Switzerland to ])ass 111)011 a (pies- 
tioii of that kind, it is vital foi* you to say whether this 
mail, when h(‘ rid urns to (i(*rniany was or was not a Swiss 
citizen; wliether that was tin* int(‘nt of the Leixislature 
that he should he diirini; tin* time that in* is absent in (ler- 
manv no loiii^i*!* a Swiss citiz(*n. In other words, that 
7d his riirhts of citiz(*nshi]) ari* sns|)en(h‘d. Now, is tliat 
so oi' is it not in your o])inion as a lawv(*r? A. Tn 
my o])inion it is not so. ddn* Swiss an* conimitt(*d to the 
doctrine of perp(*tual all(‘.irianc(* and tin* statute that you 
r(*fer to stat(*s the only manin*r in which a citizen may (*x- 
])atriate hims(*lf. l\(‘tnrninir to his natixa* country is not one 
of thos(* mann(*rs. And as fai* as tin* doinu* of military s(*rv- 
ic(* is conc(*rn(*d- 

The Court: Xo, 1 am cuttiim- that out. 1 am calliim* a1- 
t(*ntion to this h*,i;‘islativc* (*nactm(‘nt wh(*r(* th(*v say wh(*n 
In* returns to Ci(*rmany In* is no loni;(*r (*ntitl(*d to prot(*c- 
tion as a citiz(‘n of SwitZ(*i’land. Xow, tln*s(* dnti(*s ari* 
correlative. A man ow(*s a duty to tin* country of his al- 
leiriance to si'rvi* tln‘i'(* as a citizm. Tin* countrv on its 
])art owes to liim tin* duty of |)i‘ot(*ction as a citiz(*n. These* 
are corr(*lative alh*uianc(*s. d'hat is tin* state* can ne)t sav 
that “You ai’e a citize*n on enn* ])art anel we* owe ye)u in)n(* 
as a ii’overnme*!^." nor can the* man say, “True* e*nouuh T 
took out naturalization ])a|)e*rs, hut 1 elo in)t owe* you any- 
thin^i** either." That is the* ])oinl eef law that has worrie*el 
me a little, Mr. Kse*ln*r. A. 'fhe* Swiss le*.i;is!ature* has 
mer(*ly put inte) te*rms what is tin* .i;e*ne*ral praedice, as F 
understanel it, ame)nii‘ e)th(*r nations. The*y have* not state*el 
that a ])erse)n (*itln*r lias in) Swiss alh*uiance* in the* country 
of his oriu'inal eiri.uin, e)i- that In* may serve* in those* e*oun- 
tries. The*y me*re*Iy state*d that tin* riuiit of prote*e*tion of 
the Swiss (ie)V(*i‘nme*nt will not he* e*.\te*nele*el to sue'h a pe*rson 
r(‘sidini;* in his own ce)untrv. 

Q. Well now, what is the* h*.iial e*ffe*e*t e)f that, 1 am askin.u*.' 
Is ne)t the leii'al ette*ct ot that tin* sus])(*nsion of his riu'hts 
of citizenship as a Swiss citiz<*n.' Is in)t that the* e*lTe*ct of 
it, the sus])ension e)f his riiihts/ A. Ve.*s, sir. As le)n,u- as 
he is in the ceiuntry e)f his e)in\i;in, hut in)t e)the*rwise*. 
74 Q. Ilis rights as a Swiss citizen are sus])cnded / 

A. Yes. The Swi ss e'onfederation will extend, how¬ 
ever, its tirotection to naturalized citizens in anv other 

% 

country exce])! the country of their origin. 
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(Cross-examination resumed:) 

I 

Q. Mr. Ksclier, yon s])oke a t‘(‘w moments ago as to what 
extent Switzerland recognized dual citizenship. It is true, 
is it not tliat Switzerland d()(‘s recognize dual, citizenship? 
That is, to make it a little ch'arer, that Switzerland recog¬ 
nizes that a man mav be a citizen of Switzerland and at the 

« 

same time be a citizen of (icrmanv? A. Yes. . 

Q. Xow, will yon state to the court ])leasei under what 
circumstances a man mav be a citizen of Switzerland and 
at the same time a citizen of (buTnanv? A. There are 
several cases that I can think of which would raise that 
situation. I do not profess to know the law of Germany, 
or to s])eak with i*eference to the (uu'man law, but the Swiss 
government has taken the ])osition, for exam])le, that a ])er- 
son can not nniounce his Swiss allegiance exce])t by a 
formal act; hence that if a Swiss emigrates to Germany 
and without such foi*mal I'enunciation obtains (Jerman 
citizenship, that a child bo]*n to that ])erson in (Germany 
nevertheless remains a Swiss citizen. 

Q. Let us assume that tlu* ])erson was born in Gei'many 
and went to Switzcu’land, and th(*re ac(iuired citizenship. 
ITider what circumstaiu'es would such a ])ei'son be con¬ 
sidered under the Swiss law to have both tlu‘ citizenship of 
Switzerland and the citizenship of Germany/ ,A. I would 
answer that the Swiss Gonf(Hh‘ration would not recognize 
the German citizenshi]) in that case (‘xce})t so, far as the 
statute foresees it, and for all i)ur])oses he would be rc- 
gai’ded as a Swiss citizen. 

Q. Do 1 understand tluni that youi* })i'o])osition is 
75 that Switzerland I'ecognizes dual citizenshi]) only in 
those cases wlnu'e luu- own citiz(‘ns, native born 
Swiss citizens, go to anotlnn* countiw and att(nn])t to ac- 
(juir(‘ citizenship oi* do ac(]uii*e citizenshi]) there? A. Yes, 
that is correct. 

Q. Then you ai’c ])re])ared to say that it is im])ossible 
uiuhu* Swiss law for a citizen of, w(‘ will sav, Germany, to 
go to Switzerland and accpiire Swiss citizenshi]) and still 
I'etain citizenshi]) in Gei-many, assuming, of course, that 
Gei-many would recognize dual citizenshi])/ A. May I ask, 
do you mean according to the Swiss ideas/ 

Q. The law of Switzerland/ A. Yes. 
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Q. Xow, upon wJiat authority do you l)ase tluit distiiu*- 
tioii, that tlu* Swiss law has, you say, as l)(‘tw(*ou h(‘r iiative- 
horii citiziuis and t]ios(‘ who l)(‘(*om(‘ lior (*itiz(‘us hy somo 
form of naturalization.^ A. Fraiiklv, Mr. Staulov, tho 
whoh* subject is sln’oud(‘d in a ii'i’(‘at deal of eoiifusiou. 1 
do not und(‘rstaud that there is any doetrim*, strictly s])(‘ak- 
iui::, of dual nationality wh(*i’(‘ two nations at the samc‘ tinu‘ 
recoi^'iiize oii(‘ ixu’son to he a subject of (‘ach. AVheii I state* 
what the Swiss law is I am statini*' what I think the ii'(‘iu*ral 
law to be, that each nation claims the* citizen (‘Xclnsive‘lv for 
its(‘lf to the e.xclnsioii of another who does not recoj;*nize the 
claim. 

Tlu* Court: And d(‘als with him, when within lii'r own 
confiiu*s, as her law re<jnirc‘s, iri'espective of what any otlu‘r 
nation mav have* eloiu*:' A. Y(‘s. 

The Court: That is true. Xe)W, if ve)U have* a case* of 
dual citize*nship, that is, of native-born e*itizens e)f Switzer- 
lanel be*comin:Li- natnralize*el in a foreiii'ii e*onntry, Switze*r- 
land savs, “Xe): so far as ve)u are* ce)ncerneel von owe al- 
lei*-iance te) ns. What von mav elo abi-e)ael is all riuht. 
While ve)n are* thei'e* von mav owe* alle*u'iance te) the*m, but 
we eleal with ye)n as one* of oni* citize*ns always." 
7() Xow, if she* i‘e‘e‘oi 4 nizes that fe)r herse*lf, as an inele*- 
pe*nele*nt state*, she must re*ce)iinize se)me* riiiht in (Je*r- 
many. That is, Switzerlaiul e*an not claim for herse*lf that 
which she* elenie*s te) e)ther natie)ns, name*ly, that a (ie*rman 
citizen leavinii’ his home* anel be*ce)min:n‘ natnralizeel in Swit- 
zerlanel—se) far as (ie*rmany is ce)ncerne*el anel as le)nn- as he 
is in (lei’inany he* is a Ceianan citize*n. We)nlel not that fol¬ 
low as a natural ce)nclnsion A. I an‘re*e entii‘e*Iv with 
your IIe)nor that it we)nlel folle)W, but I have ne)t been able* 
to linel any anthe)rity for that pi’e)pe)sition. 

The C’onrt: 1 am just tryini;- to apply orelinary ce)ninion 

sense and fair reason. 

The Witness: As a matte*r of rease)n it ce*rtainly would 
follow, because* e*xpe*rie*nce* has shown that the* nations of 
central Knro])e* in the‘ii- i*e*latie)ns with e*ach othe*r have* 
been entirely nnre*asonable, e*ach e)ne‘ claiininu' to itse*lf that 
which it has re*fns(‘el te) its ne‘iii-hboi*s. 

The Court: T wish yon hael not saiel that, be*canse 1 
thought the hour of we)rlel peace had arriv(*d. 
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(Cross-examination resumed:) 

Q. Xow Mr. Kselier, yon stat(‘(l vei*y em])liati('al]y, liow- 
eve]% a moment ai*o that Switzerland did make a distinction 
l)(‘twe(‘n lier nativ(‘-l)orn citizens wlio emii»-rated and the 
citizens of another country who immi^-rated into Switzer- 
land. A. Yes. 

Q. Xow you say that the matter is in considerable doubt— 
revisinu* vour answer. Do 1 so uiuUu-stand vour answer to 
his Honor 1' A. Xo; 1 do not wish to revise my answ(‘r, .\rr. 
Stanley. 1 thouiiht th(‘r(‘ was no (piestion—at,least, I at- 
tem])ted to make it entirely cleai* that the Swiss ])Osition 
was as vou have statcnl it, but th(*v decline to recou-nize a 
similar claim as a.e’ainst-llKuusc'ha's, and that that (piestion 
was in i»‘rave doubt. 

Switzerland, in tin* event that a (Jcuanan who has 
77 been naturaliz(‘d in Switzcu'land has ii-oii(‘ back to 
(icrmany and b(‘com(* involved in dithcultiCs with the 
(buTuan military authorities^, would not int(‘rc(‘d(‘ in his 
behalf; whereas in the event on(‘ of Ium* own citizens, native- 
born citizens, T mean, who had b(‘coTn(‘ a citizen of (Jer- 
many by naturalization i;-ot into diniculti(‘s she would inter- 
c(‘de in his behalf. In other words, Switzerlaiul makes no 
distinction b(*tw(‘en nativc‘-born citizens and natui’alized 
citizens as to their rights uikUm* tli(‘ Swiss law, (‘xc(‘])t so far 
as the country of origin is eonccuausl in th(‘ case of a 
naturalized citizen, which of cours(‘ ean not exist in the case 
of a native citizen. It is ])Ossibl(‘ for a (bu-man, we will say, 
to ac(iuire citizenship in Switz(M-land that will ,<>-ive him 
coextensive ri<»hts in (‘very ])artieular with a native-born 
citizen uinh'r tin* Swiss law, with the (‘xception of th(‘ fact 
that th(‘ Swiss (Joveriinu'iit will not prot(‘ct him if 1 k‘ re¬ 
turns to the country of his orii;in, he has exa(*lly th(‘ same 
riii,-hts and duties as a native-born citizen. Dut there is 
that distinction. 

(j). This law, section b of th(‘ tirst subdivision of the 
f(‘deral law of June 25, IDO.*), b(‘:n-ins by sayiiin': “Persons 
])()ssessini»'a for(‘i<»-n nationality in addition to Swiss citizen- 
shi}) hav(‘, as reg'ards such f()r(‘i<;n state’’, and so forth. 
Xow, as far as that wording- of the statute is concerned there 
is no distinction made between native-born citizens of 
Switzerland who have gone abroad and ac(]uired citizen- 
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ship and i‘or(Mi::iu‘rs who liavc* come into Switz(‘]‘land and 
ac(piired Swiss citizenslii}). Uiuhn* what theory or an- 
tliority would a Swiss court int(‘rpret tliat statute* as apply- 
iniC m(‘r(*Iy to ])ersons wlio liave come* into Switzerland 
and acepiii'ed Swiss citizenship and not to p(‘rsons wlio are; 
iiative-hoi-n Swiss citizens.^ A. I eh) not think I unde‘rstanel 
yon. I elo not nnderstanel ]ie)W the* situation can 

78 arise as to a native citize*n. 

Q. 'riien let me make myself cle*ai'. The section e)f 
this statute* pre)vides: 

“ P(‘rsons ])osse*ssinii-a fore*inn nationality in addition to 
Swiss citize*nshi]) liave*, as re'ii'arels sue-h fore‘inn state*, so 
lon.ic as they re*side* th(‘i’e*in, no claim to the* ri,uhts and pro¬ 
tection of Swiss citize*ns.'' 

On its face, acce)i*dinn' to its me‘re* worelin.u*, that statute* 
is a])])licahle* as much to native*-h()rn Swiss citizens who ac¬ 
quire citizenslii]) abroad as it is to foi'eiiiuers who acijuire 
Swiss citizenship.' A. That is con'ect. 

Q. Ye)u ]iav(‘, howe*ve*r, just elrawn a distine-tion in your 
answer to my (iue*stion. I aske‘d you : Vueh‘r what authority 
of the Swiss law, e‘ithe*r suhstantiv(‘ or on the* th(*e)]’v of 
statutory constimedion, would a Swiss e'oiirt say tliat the 
statute* a])])rK*d e)nly to ])e*i-sous comiuii* into Switze'rlund 
anel acepiiiunii' Swiss e‘itize‘nshi]) and elid not a])])ly to thoso 
native-born citizens who hael ‘i-one* abi-oad and ac(iuir(‘d 
otlier citize*nshi]).' A. Be‘cause* the construction that you 
s(‘ek to ])lae*e* upon it, Mr. Stanle*y, would result in a mani¬ 
fest absurditv. If a (Jei-man is natui*aliz(‘el in Switze*r- 
lanel tlie* ])rote*e‘tion of the* Swiss (Jove*rnme‘nt will lx* ex- 
lenele*d to him, e*xc(*pt with this i‘e*se‘rvation, but if a Swiss 
.iCoe*s te) (lei'many and li'ets himse*lf naturalized the*r(* I fail 
to .se*e he)W lie can ask fe)r the* ])rote*ctiou of the* Swiss (lov- 
ernment after that time, e*ve*n ce)nce*elinu- that the* Swiss 
(Jovernme*nt still re*uai'els him as a citize'ii. 

Q. But you state*el that a native-l)orn citize*n whe) we‘ut 
to (Je*rmany aiiel ])e*e'ame* naturalize‘el couhl ii-e*t the* ])i*otee- 
tion of Switze*i-lanel if he* i*'ot inte) elithculties anel waute*el it .' 

A. If 1 so state*el T shoulel not liave done so. lie tlu*or(*tie‘al!v 

* 

has the rii>-ht to elo so, but ])ractically T elo not tliink 

79 such ])rotection woulel be extended to him. 
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Q. Lot mo, if yon ])loaso, ask yon not to ^cet into the 
])i‘()l)al)le })()litios of tlio situation. But what wonld be 
his rights nndor those oironmstancos nndor the Swiss law? 
A. Ho wonld have a theoretical right, all the. theoretical 
rights of a Swiss citizen, because he wonld not have lost his 
iiationalitv. 

The Court: Hr. Kschor, in the Knro})ean languages, when 
thev use the word ^‘national” do thev not nse that verv fre- 
(liiontly ill the sense of one born in the country? That is, 
those are their nationals, ])eo])le that are born citizens? Do 
tli(‘v not nse the term national in that sense? 

The Witness: 1 do not at the moment recall, if your 
Honor ])lease, that tlunv is any literal term in (lerman cor- 
res])onding to onr ex])ressioii national. 

The Court: But when talking about nationals most of the 
Knro])eaii countries rider, do they not, to ])eo})le who are 
born citizens? Those are tlunr nationals? 

TiK‘ Witness: That mav be: I am not advised as to that. 

(Cross-examination resumed:) 

The (i(‘rman eciiiivalent of “foreign nationality’' in the 
tirst I'laiise is bur^jer r>‘chf, meaning citizen right if literally 
translated. 

The Court: (’itizen bv right? A. Citizen right—right 
of citizeiisliip. 

The Court : The only ])eo])le who have any right of 
citizeiishi]) ar(‘ tliosi* who are born to it; the others have 
nu‘rt‘ly a privilegie A pen'son that is born to citizenship has 
the right of citizeiishi]) by virtni* of his birth, it is no priv- 
ileg(‘, but wh(‘ii yon naturalize a ])erson yon give him a 
])rivilege. It is not a right; it is a jirivilege that is granted 

or conferred bv the State and which mav lie with- 

» • 

80 drawn or not as the State mav determine., 


(By Mr. Stanley:) 

Q. Will yon give the Cerman word, ])lease, Mr. Fischer, 
for the words Swiss citizen in the danse “in addition to 
Swiss citizenship” in that statute? A. Mr. Stanley, this 
is getting a little involved in grammar. ^lay T make the 
suggestion that von allow me to translate literally the Ger- 
man of this clause? ! 
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TIk* (\)urt: It is V(‘ry for liim rig’lit on the stand 

lion* to iiiv(‘ you an olTliaiid translation in the terms that 
y(>n and I ini,Liht use. 'riu'rc* is nothiiii*- more dillienlt than 
to translate exaetly. 

The Witness (readiui:’ and translating-) : Article III. Per¬ 
sons who l)(*si{h* tlu* Swiss citizenshi|) ])ossess that of a 
foreiii-n stati* havi*. as against that state, as loiii^ as they re¬ 
side ther(‘in, no claim to tin* rii;-hts and the pi'otection of a 
Swiss citizc*!!. 

Mr. Stanh'y: 1 think that Iit(*]-al translation ch‘ars u]) the 
})oint your llonoi* inach*, l)(*cause they use* the word with re- 
s})(*cl to hotli, apparently, in tin* statuti*. 

Q. Xow, I call your attention, Mr. Ksclu*!', to ])laintiff's 
exhibit S in evideiicr, wliii'h purptu*ts to he a cerliticate made 
hy a military ollicer of SwilZ(‘i-land stating- that the })laintilT 
has fullilh‘d his duly as a Swiss soldi(*r hy jiayin^- tin* lawful 
com])ensation tax, and ask you if that is un(h*r Swiss law a 
common way in which a p(‘rson fulhlls his military duty? 
A. It is a common way for ])(‘i'sons outside of the jurisdic¬ 
tion. It is not permitt<‘d within tlu* jurisdiction exc(‘])t for 
spi*cial r(*asons. A uative-hoi*n eiiizeii of Switzc*rland would 

])e entitl(‘d also to fullill his militarv dutv to Switz(‘rland hv 

• • * 

])ayin,u- whati'ver this eomp(‘nsation tax is. There 
SI an* thousands of thorn in tlu* rnit(*d States that ])ay 

that tax rin'lit lK‘r(* in Washiuii-ton. Tlu*v ari* suh- 
» « • 

ject to rt‘call to Switzerland in the (*vi*nt that Switzei-land 
should u'o to war with another (*ountrv. 

The (’ourt: Is that tax exact(‘d from all Swiss citiz(*ns, 
wlu*ther thev ari* iiatin-alized or not h\- a foi*(*iii-n (*ountrv? 
A. Yes, sir. 'fhey art* eom])(‘ll(‘d to ])ay it, and not allowed 
to ])ay it unh*ss for sonu* s])ecial reason they can not serve 
activel>'. And that is irr(‘spi*ctivi* of wlu*ther the ])t*rson is 
a natnraliz(*d (alizen of Switzerland or whether he is a horn 
citizen of SwitZ(*rland. Xo clistinction is made h(*tween 
the two. 


((’i-oss-(*xamination ia*sumed:) 

In the liii-ht of Ai'tich* VI of the law from wliich 1 have 
(inoted, and also in tlu* liyiit of the ])laintiff's military status 
in (i(*rmanv as exhihiti*d in l)(*f(‘ndant *s Hxhihit A lor 
identilication, diiriui*- that particular period, Switzerland 
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could niidcT Swiss law have summoned ^^r. voii Zedtwitz to 

Switziu-laiid Tor militarv dutv. 

• • 

The (V)ui’t: Wliat would lia])])eu to him if he had been 
summoned to Switzerland for militarv dutv in Switzerland, 
and (lermauy had him in Germany, and had hin> actually on 

militarv dutv in Germanv whei’e the Swiss Government al- 

• • • 

l()W(‘d him to <*-o ? The Swiss Government allows him to do 
that, in fact, savs that tlu‘ forei<>n countrv, the countrv 
in which he was boi-n, has the ri.n’ht to his military service. 
A. I think vou have a true case of the conllictof two svs- 

• ft’ 

tcnns of law. 

The Court: And in that case wluuv vou have a conflict of 
two systcuns of law the only thini»- to do is to a]tpeal to cold 
I'eason and (h‘t(*rmine that which is riiiht. 

Th(‘ \Vitn(‘ss: Your Honor, I think th<‘]'(‘ is a distinction. 
I do not think th(‘ Swiss r(H'ou-nize the ri<»-ht of the 
S2 Germans to hold him, but th(‘y say they won’t protect 
him. TIku'c is a diffei'ence l)(*twe(‘n recognizing* the 
I'ight and i-(‘fusing ])i*ot(‘ction. 

Th(‘ Court: Thev wiuit a little further than that. Tliev 
r(‘cognized the i*ight of tin* otlun* countries, and they named 
th(‘ countri(*s: Austria, GeiTuany, and 1 think Italy. 

Ml*. Stanley: And France. 

The (\)ui‘t: And France, too. Th(‘v said that if militarv 

s(.‘]*vic(‘ was exact(‘(1-of this man- 

Mr. Stanh‘y: 'Phat is, military scu'vice alone. ^ 

Th(‘ Court: TIuui you g(‘t u]) against this actlwhich Mr. 
Fschiu* has bccni construing and inter])r(‘ting and trans¬ 
lating and they say, “’When you g(‘t into Gerinahy we wipe 
vou otf our books.” ! 

Mr. Staidey: “We won't ])rotecl you.” 

Mr. Sheai’(‘r: However, I have the burden, T recognize, 
of convincing vour Honor that this reservation of the mili- 
tary service is not inconsistent with Swiss citizenship and 
with the loss of German citizenshi]). T assume that burden. 

The (V)urt: Th(‘re is more room for argument,u])on that 
than upon the other thing. i 


((h-oss-examination resumed:) 

Q. First, 1 take it, Fscher, that in the light of this 
statute which you have read, which says a person such as 
a German who goes into Switzerland and becomes natural- 
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izod and .iroos l)ack to CJ(‘]-many sliall liave no claim to the 
rights and tlu* protiudioii of said citizens, hut nevertheless 
is su])ject to tlu‘ liahilitic*s of its said citizens? A. 1 think 
his duty toward tlje Swiss (lovei-nnieiit I'emains unimpaired. 

C^. 'I'Ikui you arc* pr(‘pared to state as a ])roposition 
8.‘> ot* Swiss law, that tliouirh a (lerman who is natural¬ 
ized in Switzerland retui-ned to (Jermany, and no 
matter what (Jeiatiany did to liini, Switzm’land would turn 
lier l)ack on him. hut th(.‘ minute that Switzerland wanted 
somethini^ t'rom that citizen it is his dutv uiuhu* the Swiss 
law to imm(‘diately jump to the colors? A. No. 

Q. Without ai'iruinii- n])on it, of course, is not that what 
your tt‘stimony amounts to ? A. No, sir. 

Q. Tlum will you explain your testimony, wlum you say 
that althouiih und(*r th<‘ ])i-ovisions of the Swiss law a Ger¬ 
man naturalized in Switz(*rland who i*(*turns to Germany 
is divest(‘d of the riyhts and ])rotection of Switzerland, 
must, if SwitZ(.‘rland summons him for militarv dutv re- 
turn to Switzerland? A. If you are (piotinir me as haviiii^ 
said that a Swiss citizmi who returns to Germany is di¬ 
vested of his I'i^'lits and duties as a Swiss citizen, either I 
did not un(h‘i-stan<l you or you did not umhu'stand me. 

C^. JA‘t nu* rc'ad the statut(‘ then. Th(‘ Swiss statute 
says: ‘M\‘i-sons poss(‘ssine: foreign nationality in addition 
to Swiss citizenshi]) ha\a*. as i'c\irai*ds such foreiirn state, so 
lonii’ as they r(*si(h* th(‘i'(‘in. no (*laim to the riirhts and pro- 
t(*ction of Swiss citizens." 'fliat is what th(‘ Swiss law is. 
You statcMl that that law. und(‘r th(‘ construction that the 
Swiss Gourt would uivc it, a}>])ru‘d t(» a German who went 
to Switzerland, hecame a naturalized Swiss citizen, and 
r(‘turn(Hl to Germanv? A. Yes, that is riuht. 

Q. You also stated, if I (juoti* you coi*rectly, that in the 
event, how(‘Ver. that it l)(*came expedicmt or necessary for 
Switz(‘rland to call that same' natui'alized German to Swit¬ 
zerland for Germany it could do so, and it would he his 
duty to retui'ii to Switz<‘rland. A. Y(‘s. 

Q. 'riien, as 1 sav, as a conclusion of Swiss law, to 

84 which vou arc* tc‘stifvinii-, Switzerland then savs to 

• • • 

this Gc‘rman naturalizc*d citizen of Switzerland, 
you ixo 1>ack to G(‘rmany you have no claim to any ri.irhts 
of a Swiss citizen and no claim to the ])rotection of Swit¬ 
zerland, hut you still owe your full duties of citizenship to 
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Switzerland.’’ Is that what vour construction of the Swiss 

% 

law comes to? A. ^ly construction is exactly to the con¬ 
trary of that. !May I exidain? 

Q. (’ertainly. A. The proposition is, Mr. Stanley, that 
Article VI is notice to persons who become naturalized in 
Switzerland that the protection of the Swiss Government 
will not be extended to them in the country of their origin 
if they return. It has no bearing, as 1 read it, upon their 
status nor U})on tlieir rights, l)ut is merely a statement that 
the Swiss Government will not extend its protection to them 
under those cii'cuinstances and no others. 

Tlie Court: ihit tliey do exact from him full compliance 
with Ids duti(‘s as a Swiss citizen? 


The'Witness: lh\vond any (piestion? 

The (’oiirt: Very well. Xow, say lie is in Germany, and 
he is in the German Army, as I said before. Switzerland 
says to him, ‘‘You come back here and render your military 
service to Switzerland,’’—and a ])enalty in such cases is 
provided. Xow, the Gei-mans won’t let him return; he tries 
to return, and lie gets caught, and he gets filled full of little 
holes as a result of his (‘inUnivor to esca])e. Thereafter he 
gets into Switzerland and is ca]hured, and they hold that 
he has been guilty of n(‘gl(‘ct of his military duty, and they 
stick him in jail. Is not that rather an inconsistent posi¬ 
tion for civilized countries to take that pride themselves 
on tluur civilization, that th(*y will ])unish a manTor doing 
that which the countrv itself tells him he mav do? Thev 
tell him that lu* is subject to military service in Ger- 

8o manv. that he is not i‘eli(‘ved from that bvireason of 

• » 

his citizenship in Switzerland, and he serves there. 
Then Switzerland gets hold of him and punishes him for 
doing that which his articles of citizenshij) said he had a 
right to do. He did not ask for them; Switzerland said 
it. lie did not ask for that exem])tion; Switzerland relieved 
itself of that responsibility altogether. T am free to con¬ 
fess I do not like that attitude either in an individual or 
in a nation. I know that nations as a whole are not moral; 
tlu'v have not any morality. Such procedure would make 
the individual a ])ariah, and an outcast, but the courts are 
not compelled to recognize those things as right. , 
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(By !^^r. Stanley:) 

Q. Xow, Mr. Ksclier, you just irave an interpretation of 
this Swiss statute. Tlie translation I have, %vhieh is sub¬ 
stantial! v tlie same as the one vou first irave, savs that a 
person in the situation described in tlie statute, so lonii: as 
he resides in a foreiirn countrv, has no claim to the ri:j:hts 
and protection of S%viss citizens. Vou %vill notice that that 
is in the conjunctive, and 1 want to call your attention to 
that. Let us have a literal translation of that portion there 
which savs he shall have no claim to the rii^hts of a Swiss 
citizen. What is the %vord for “rii^hts'’ as translated 
there.' A. The ])lural of rii^hts in (Jerman— rccJtfe. 

Vou have (jualified here as a translator. In Berman 
is not the word for “rii^hts of a citizen" the word “ 

A. Ves. 

Q. Then that statute does say, not that he is merely de- 
]U'ived of the protection of Switzerland but that he is de¬ 
prived of the rii^hts of a Swiss citizen while he is in the 
forcMun country, does it not:' A. Literally, yes, but 
8G 1 do not read it that way. I read it to be the con- 
nectional jihrase, the rii^hts and protection of a citi¬ 
zen. 

The Court: Would not that lie the honorable course for 
Switzcu'land to take, not to try to hold the man I'esponsible 
for doinir that which they have said he may do.' That is, 
th(‘V warn th(‘ Swiss naturaliz(‘d citizen, “If vou return to 
the countrv to which vou formerlv owchI alh‘H’iance, nunem- 
her that vour riirhts as a Swiss citizen are ended durini^ 

• I c? 

th(‘ time vou are in th(‘ fori‘ii;n countrv." 

The Witiu‘ss: The trouble with that is, your Honor, that 
that would create a dual alleii:iance, in the strict sense of 
the %vord. Su])])ose that person went fi’om Germany to a 
third country: you %vould then have a still more complex 
situation. 

The (\>urt: W^ell, %ve ha%'e it now. 

The Witness: It is condictinij: enouirh, T admit. 

The Court: That is just this case: Was this man a Ger¬ 
man citizen or was he a Swiss citizen? 

The Witness: The ex])ression that is used iu the statute, 
the i-iydits and tlie ])rotection, I think refers to tlie rights 
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and protection and not to the general rights of citizen¬ 
ship of a naturalized citizen. 

(]^y Air. Stanley:) 

Q. You intei‘pret that in tliat way? Have you any au¬ 
thority, a Swiss decision or a i)rovision of Swiss law that 
gives you any reason to intei-])ret that in that' way? A. 
Xo, I have not. 

Q. As a matter of fact, ]\Ir. Ksclier, are you hot apply¬ 
ing to that Swiss statute the interpretation which the State 
Department of the I'nited States lias applied to the act of 
March 2, 1907, of our country? 

.Mr. Escher: I really was not thinking of it in any other 
terms, Mr. Stanley, exce])t as a Swiss question. 

87 Q. Xow, .Mr. Escher, is it or is it not true that a 

foreigiuu- does not jiossess the same rights to be¬ 
come a suitor in a Swiss court as a Swiss citizen? A. Y’es. 

Q. In other words, there are certain limitations on the 
right of a foreigner to go in and sue in a Swiss court? 
A. There is a statute in Switzei'land which defines the 
rights of ])ers()ns who are known as settlers; that is, per¬ 
sons who have settled tli(‘i*e, and foreigners. Whether it 
ajiplies to court ])r()cedure 1 am not clear; I doubt it. I 
tliink a citizen of (Im-many not natiu'alized in Switzerland 
would not have the same I'ights to sue in a Swiss court as 
a Swiss citiziMi ii‘siding in Switziu’land. Suppose a Ger¬ 
man W(‘nt to Switz(‘i*land and ])ecame, pursuant to the 
pi-oper })rocedur(‘ of tlK‘ Swiss law, a citizen of Switzerland, 
and thei*eafter immediatelv returned to Germanv and es- 
tal)lished a domicile in (Im-many; he would have: the same 
right to sue in a Swiss Court as a Swiss citizen residing in 
Switzei-land. Then* is no distinction made at all between 
Swiss citizens residing abroad and Swiss citizens residing 
at home. 


(Redirect examination by iMr. Shearer:) 

These* answei’s T have made to Mr. Stanley’s questions 
wen* bas(‘d u])on the assumption that the native-born Ger¬ 
man at the time he acepiired Swiss citizenship' had not 
been expatriated as a German citizen. They would have no 
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ap])licatioii in the case of a Gerrrian wlio was expatriated 
])ef()i-e he became a naturalized Swiss citizen. 

(Kecross-examination by ]\Ir. Stanley:) 

Switzerland recog-nizes a status in which a person may 
hold no citizenshi}). I think Article VI of the law from 
which 1 (pioted a little while airo does not ai)ply to such 
])erson. 

The (V)nrt: Let ns suppose a case of a child born 
88 in (lermany of a German mother and German father, 
or born in the ITiited States of an American mother 
and AmcJ-ican fathei*. IIis father dies, and his motlun- e:oes 
to Switzei-land and she becomes a citizen of Switzerland. 
1 am not talkin':: about the citizenshi]) of the son at all, 
now, you nndei’stand. What is the elTect of that in the 
Swiss law The mother resi(l(‘s there. The son is born 

eitlun- in Germanv or in tlu‘ Ibiited States, of admittedlv 

• - * 

German or Anu*i*ican ])arents, as the case may be. The 
mothei' natni-alizes herself, and it does not iro anv further 
than that. A. The Swiss law ])rovi(les that the naturaliza¬ 
tion of a ])arent automatically naturalizes the minor child. 

The Gourt: W^ell, in that event, the ITiited States, or any 
otlier forihirn country, would be de])rived of its native-born 
citizmi without any act on its ])art at all. Xow, is not the 
riirht of ex])atriation one that is inhercuit in the individual ? 
Is it not for him to say wlietlun* he is iroiiii^ to ex])atriate 
himself or not ! A. That is tin* Anuu-ican, but not the Swiss 
theoi’v. dTie Swiss have never conced(*d that theorv. 


(Ilecross-examination resumed:) 

Q. Xow, ^Ir. Escher, I call your attention to the third 
]nira.<rra])h of the law of June 27), 19(K), and with the per¬ 
mission of the court I will read a translation into the rec¬ 
ord, and if von do not ai^ree with it von mav sav so: 

“Tlie naturalization extends to the wife and those chil¬ 
dren of the a])])licant over whom, accordingly to the law of the 
home country, the marital or parental power extends, pro¬ 
vided no ex])ress exception is made in the authorization 
of the federal council.’’ 



vox ZEDTWITZ VS. HOWARD SUTHERLAND ET AL. 


69 


That is the provision of tliat section of the. law of June 
25, 1903, is it not? A. It is. 

89 Q. Xow, wheth(‘r or not the minor child of a 
woman who became naturalized in Switzerland would 

become a Swiss citizen would de])end, under that article, 
would it not, u])on the law of the home country of the 
mother of such person ? A. It would depend upon the law 
as to whether or not the child stood under the parental 
power. That is all that Article III provides for. 

Q. What does that Article III mean when it says that 
the wife and children of the applicant for said citizenship 
would take the Swiss citizenship of the applicant if the 
home law would so ai;Tee ? A. It means that .there must 
be some law contrary to the api)lication of the Swiss law 
that fixes that family relation. Xow, if accordini;* to the 
law of the former domicile the wife or the children, or in 
case of a widow the children, stand under the parental 
l)ower then the theory is that the family shall not be dis¬ 
rupted by naturalization but that the naturalization of the 
])erson possessing parental power naturalizes all those who 
stand under it. 

Q. Then, referring to his Honor’s supposititious case, 
wIhu'o a woman has a son ])oi*n in America, and he goes to 
Switzerland and makes ap})lication for Swiss citizenship, 
the son accpures Swiss ciliz(‘nship by reason of his 
mother’s citizenship in the event that the marital or 
parental power extend(‘d over the child under the German 
law ? A. That is correct. 

Q. So that it would not n(‘cessarily follow ipso facto that 
th(^ child ac(]uired the mother’s citizenship under this law? 
A. If you mean that we are discussing simply the <|uestion 
of wh(‘ther it would automatically follow, the answer is no. 
On the other hand, I testify that if the grant has come* to the 
child by name, that does not then, of course, Taise this 
(luestion that is raised by Article III at all. 

90 It is stipulated that the Swiss Act of June 25,1903, 
shall be considered as a part of the record in this 

case, and that that is the law of Switzerland, and may be 
used by either party, and you can just stipulate that that 
was the law of Switzerland on that date, and continued 
to be the law at the time of the naturalization. . 
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Bv Mr. Stanlev: 

•» 

Q. Mr. Escher, 8U])posc‘ a case sucli as liis IToiior has put 
to vou, of a German woman with a son ])()rn in (lermanv, 
acquiriiiJi: citizenslii]) in Switzerland while the son is a 
minor. She possesses ])arental ])ower ovin* the son under 
the law of th(‘ fornnu* domieih‘, hut the son does not want 
Swiss citizenship. What may he do to divc^st himself of 
Swiss citizenship under th(‘ Swiss law.^ A. He may do 
nothing until In* arrives of ag(‘. r])on his coming of age, 
under subdivision '2 of tlu‘ law that we ain* just s])eaking 
about he has tin* right to nniouncM* his citizenship. 

The Court: IIow does he do that ! A. Ih‘ must show, in 
the first place, that In* has no i-esid(*iie(* in Switzerland; 
in the second place*, that ace-oi’diiii:' to tin* law of tin* eonntry 
where in* resid(‘s at tin* linn* of tin* application In* is capahh* 
of conducting legal husiin'ss; and tliii'd, that In* has (*itln*r 
obtained citizenship in anoth(*r countI’y oi* that it has ])(*(*n 
])romis(*d to liim. Thei'(*npon In* Tnak(*s a formal applica¬ 
tion to the capital authoihti{‘s n])on h*gal ])roofs, who grant 
the a})plication. That is tin* only way by which a ix'rson 
arriving at age—(*xce])t in the ease* of a Fi’(‘neh citizen,— 
may get out of a Swiss citiz(*nshi]) ae<jnir(*d in that manner. 

Bv Mr. Stanlev: 

* 

Q. Suppose all those* conditions are* pr('S(*nt: nann*ly, that 
the son leav(*s Switze-rlainl, acepiires a domicile in the 
91 country of his origin, is (‘a])abl(* ninler tin* laws of 
that country of ])ei-foi'ming legad acts, and is 
promised citizensliip in that eonntry. Weenld tin* Swiss 
then still recognize* him as of Swiss eitize*nshi]) «ind he)ld 
liim to his Swiss citiz(*nshi]) re‘gardl(*ss of that fact ? A. 
Yes. 

Mr. Stanley: T think that is all, sir. 

(Whereupon, at 12:dr) o'clock ]). m. a n‘c(*ss was take‘n un¬ 
til 1:30 o'clock p. m.) 
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After Recess. 


Tlie court resumed its session at 1:30 p. m. 

Edwin M. Borchard, called as a witness on behalf of 
the plaintiff, having’ been first duly sworn, was examined 
and testified as follows: 

(Di rect examination by i\Ir. Shearer:) 

I reside at Xew Haven, Connecticut. I am prof(‘ssor of 
Law in Yale University, professor of international law. I 
studied law in Germanv. 1 have lectured in Germanv on 
the subject of international law. I have writteii a book in¬ 
volving the German law “A Guide to the Law and Legal 
Literature of Germany”, printed by the Government Print¬ 
ing Office in 191*2. On this subject involved here, I wrote a 
book on “The Diplomatic Protection of Citiz.ens Abroad,” 
in 1915. I have examined the Swiss and German laws of 
citi/AUiship and th(‘ commentaries thereon to a certain ex- 
t(‘nt, so far*as necessary for the facts that have been given 
me in this case. I have testified in court as an export on 
German law. Xaming some of the cas(‘s in which 1 hav(‘ 
testified, I testified for the Government in the case of Rossie 
against Garvan: and Mayer against G:n‘van. I am familiar 
with the German statute's and the (b'rman laws on the' 
acepiisition and loss of German citizenshiy), insofar as they 
concern this matter. T am familiar with the statutes that 
were in force from 1896 until 1908 on this sub- 
92 ject. 

The status, under the German law, of a woman who 
was a citizen of the Ihiited States and married a German 
sul)ject of Saxony in the year 1890, was that she became, by 
the marriage, a German citizen. The citizenship status of a 
son born of that marriage in May, 1896, was that he was a 
citizen of Germany, by virtue of his father’s citizenship. 
'Hie citizenship followed that of the father.' After the 
death of the father citizc'nshi]) of that minor child followed 
that of his mother. In 1896 the German statute in force 
y)roviding for the loss of German citizenship was the law of 
June 1st, 1870, which remained in force until the law of July 
22, 1913, wliich came into force January 1st, 1914. That 
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law of June IsU 1870, ])rovi(l(‘(l as to the inanner in whicli 
German citizensliip l)(‘ lost, tha.t it could he lost by ex¬ 

patriation in several ways: (‘itlier by a]>plication to the Gov¬ 
ernment; ])v decree of th(‘ Government: bv marriaii'e of a 
woman to an alien, and bv absence from Gm-manv uninter- 
ruptedly for a ])eriod of 10 yc'ars. That method of the loss 
of citizenship by abstmci* from Germany a|)plied to a minor; 
he followed the status of his j)arent at the ex])iration of the 
10-year period. 

(In answer to the Gourl :) Absence from Germany for 10 

vears automaticallv resulted in tlie loss of his entire citizen- 

% * 

ship under the German statute. 

The (''ourt: Verv wdl, he lias been awav from Gennanv 

• « * 

for 10 vears, and in th(‘ (‘h‘Vi‘nth vear he r(.‘turns to Ger- 
many, what ha])pens then/ A. lie has to a])])ly all over 
ai^ain to be reinte.u-rated into Gcn-man citi/amshi]). 

Q. So that the loss is not just susp(‘nded / A. Xo, sir; 
an absolute loss at tin* (md of the lO-ycan* period: not 
93 before that: at niiu' and a half ytairs h(‘ is still a Ger¬ 
man citizen. 

Q. But in the eleventh yc'ar, if lu‘ rthurns, he must a])- 
ply and have an onh'r restoring' it. A. V(‘s; or there is 
another wav of reinteL*'i’ation, lu‘ m.av be rihntc'u'rated bv 
coming into the ])ublic servici*, and the grantinu' and deliv¬ 
ery of a commission. That is anotlun- wav of naturaliza- 
tion. 

Q. IIow would he acceid this—I can well understand how 
he could not get into the military service, but the public 

service? A. That is one of the wavs. 

« 

Q. X'ow, has anybody in Gernntny the powcn* to a])]:)(nnt a 
man to ])ubli(* office that is subjec't to appointment and 

therebv reintegrate* a citiz(‘n.^ A. Yes: if the c(‘rti(ic:it(‘ is 

• ^ 

published and deli veil'd and accc*]»ti‘d by tlu* candidate* who 
takes office, the law of 1913) says that reinte‘grates him as a 
German citize‘n. That is the* (‘videiiee e)f his real intentie)n 
to return to Ge*rman citize'iishi]'*. ddiat is the law that at¬ 
taches legal cotiseepiene-e's te) tliis ])artie*nlar Act. 

Q. That would be sim])ly as a matter of fact giving effe*ct 
to his intention manifeste'd by an e‘xte*rior act, namely, the 
acceptance of office. A. Yes: and the law attaches certain 
formalities to that, that is a delivery of commission and the 
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acceptance by him, wliich is a necessary essential to the 
wliole act of reinte^’ralion. 

(Direct examination by Mr. Shearer resumed:) 

The law in force prior to 1913 provided with respect to 
the reintegTatioii of German citizens that it conld be accom- 
plislied by renatnralization in Germany. In my answer to 
his Honor I referred to tlie law of 1913, because that in this 
case is tlie 0])erative law so far as renatnralization. I be¬ 
lieve tlie prior law for renatnralization provided the 
94 same thini>-. I don't tliink the law in that respect 
has been chani;-ed. In the event that a German citizen 
had lost citizenshi]) by 10 y(*ars absence from Gyrmany and 
snbse(inently entered the Gei-man army and served in that 
Army as a lieutenant, that would not confer German citizen¬ 
ship upon that person inde])endent of the issuance and de¬ 
li verv to him of a commission. The commentaries are verv 
clear on that, that mere service alone does not confer citi¬ 
zenship. 

(In answer to the Court:) If he is made a commissioned 
officer, meanin,i»* a higher officer, say, a ca])tain of artillery, 
and a commission is issiu'd to him as such and he serves, 
then that would make him a citizen, if the commission is 
g’ranted and he serves. That is the o])erative fact, that it is 
g-ranted and acce])ted by him. 

Q. If he accepts it and assumes office? A. AVell, the com¬ 
mentaries state not his performance of his duty in office, but 
the acceptance of the commission is th(' o])eratiye fact; the 
delivery and acceptance of commission. 

Q. In Germany, is it ])i‘()vid(‘(l that he must accept a com¬ 
mission in wihtiny if hand(*d to him and h(‘ takes it, or if the 
Gommission is sent to him and he is notitied tliat it has been 
sent and he acc(*])ts th(‘ offic(‘, would not that be held to be 
acce])ted? A. Yes; the deliveiw is the important thing. 

(Direct examination by ?\rr. Shearer resumed:) 

Q. You do not mean that if lu* is notified that the commis¬ 
sion has been sent to him l)ut he never receives it? A. I 
think the delivery presui)poses lioth the handing and the 
acceptance. 
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Q. Now, lias it not hocii hold that altli()Ui;-li the commis¬ 
sion has been issued and handed to the officer for the ])ur- 
pose of examination, read by tlie officer and lianded back, 
that that is not sufficient to confer citizensliip ? A. 
95 Xow, that 1 don't know. All 1 do know is that 
the- 

The Coni't (inter])osin,ii') ^ course that would be 
tantamount, ordinarily, to not acce])tin.ir, unless he was 
handin';- it for safe ke(‘])ini;-, and so stated. The rcdurn to 
the officei- liandin*;- it to him would Ik* a return of the com¬ 
mission. 1 undei-stand the witness to say it must be ac- 


cejited. 

The AVitn(‘ss: Th(‘re would then b(‘ no delivtu-y. T1 k‘ 
statute imnitions deIiv(M-y as an essinitial ])art of this natu¬ 
ralization in this ])articular form of acc(*])tin.:Lr siu-vicc in 
the (i(‘rman (Jovernmtnit. 


(Direct examination by Mr. Slu‘ar(‘r resumed:) 

Th(‘ sections of the law that make that pi'ovision arc the 
law of 1915, Sections 14 and lb. I have the Kn.u-lisli trans¬ 
lation of thos(‘ sections. S(‘ction 14 says (I'eadini;'): 

‘‘The at)pointment to direct or indii-ect ])ublic office, in 
the service* of a commuiu* or a community, in ])ublic school 
service or in the* service* of a re*liij:ions society recoirnizenl 

bv the* f(*deral state, when (‘xecuted or coniii-med bv tin* 

» • 

ij:overnm(*nt. or the c(*ntral or a hi.u-her administrative au¬ 
thority of a federal state is consid(*red admission for a (Jei*- 
man and naturalization for a foreii^ner, if no reservation 
is made in tin* c(‘rtilicate of a])])ointment or confirmation. 
The ])rovision shall not apply to the appointment as an 
officer or official of the militarv reserve.'’ 


Section lb reads (continuini;- readiiii;-): 

“The admission or naturalization becomes effective with 
the delivery (handing: over) of the certificate made out by 
the hiirhei' admistrative authorities to that effect, or 
9G of the certificate ])ronouncini;- tlie ap])ointment within 
the meaniiii;- of the provisions of Section 14 and Sec¬ 
tion 15.” 

I did not read 15 here. 1 don’t think it is irermane to 
this question. 
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The Court: I want to this a little clearer in mv oa\ti 
mind while we are on that subject. Now, here is a young 
man, we will say, 20 years of age, who returns to Germany 
after his mother has been naturalized in a foreign country, 
and during his minority, of course, he is not a self-executing 
agencv. And when he gets back to Gei*manv the German 

authorities sav: “You are a G(‘rman-born bov: vou are 

• • • 

subject to military service”. And he says: ‘YMy mother 
was a naturalized citizen of Switzerland when I was a 
voung ])ov’'. And thev sav to him: “That does not relieve 

vou”. What is the statutorv autboritv that makes that 

• • • 

possible ? I am assuming now that he is a citizen of Switzer¬ 
land. Vnder what law or color of autboritv oi^ exercise of 
sovereigntv does Germanv sav to him: “You are not onlv 
eligible to militai'v servict*. but it is vour dulv to serve and 
VOU must serve"? A. T1k‘v ai‘c‘ making a mistake in the 
law. Thev have no right to liis scu'vice, (‘Vcni under Ger- 
man law, but they ])robably claim(‘d a good maiiy aliens in 
the late war. Aliens did serve in the German Armv in the 
late war. 

The (k)urt: Aliens served in all armies. That, of course, 
amounts to an expatriation, to do it with the ])ermission of 
the Government. 


(Direct examination by Mr. Shearer resumed:) 

Under the German law, if a ])(‘rson serv(‘s as a lieutenant 
in the German Army, but a wi-itten commission is not issued 
because of stress of war or some other circumstance, 
his mere service as such li(‘ut(‘nant does' not confer 
1)7 G(‘rman citizcniship upon him if he is not a German 
citizen before that. 

The Court: Well, on that ])oint, is anybody i authorized 
to exercise, we will sav, th(‘ ottice of colonel of cavalrv—in 
other words, to })ut it the otlun* way around, can a man in 
Germany exercise the office of colonel of cavalry without a 
commission? A. Well, I judge it was done in the late war, 
for I have here a certificate to the effect that over 250,000 
commissions could not be issued because of the stress of 
time and circumstances; where the officers performed the 
service but never got the Commission. 

Q. Well, is there any such thing in German law as that 
the law will presume that to have been done which should 


I 


76 


vox ZEDTWITZ VS. HOWARD SUTHERLAND ET AL. 


have boon done? A. I don't know ot* anv sneli doctrine of 
e(iuity in (Jerman law. .May])e my fricnid Lorenzen does. 

The Court: Tlie tliini;* tliat occurred to me, Professor, is 
this? 1 know it would not he ])ermitted in this country— 
nobodv ever heard of it—to exercise rights of military an- 

• V • 

thority or as a commissioned officer, unless he had been 
duly a])pointed to that office. The mere liandinic a commis¬ 
sion would be considei-ed necessary, ]K)ssibly—if he was ad¬ 
vised by letter, “Yon are a ca])tain of cavalry, or colonel 
of cavalry, and assiiiiied to such a ])lace”, and lie did not 

get his commission- A. Tlieiv is a document in this 

case, your Honor, which led me, ])artly, to make the answer 
which I just made to you, to the (‘fp'ct that there were at 
l(*ast 2r)(),()()0 oftic(‘rs who iK*V(*r got theii* commissions be¬ 
cause of the lack of working force. And the statute says 
such delivery is nec(‘ssary to citi/.enshi]). 

Mr. Shearer: Perhaps I had better com])let(‘ my other 
of these exhibits under the sti])ulation. I oft\‘r in evidence 
documents designated Kxhibit 7 and Kxhibit 7a in 
98 ])laintiff's sti])iilation of March IM, 192(). 

Mr. Stanley: 1 understand that the same stipula¬ 
tion, that we are objecting to all these documents, and that 
the ruling of the court will be withheld l>y the court until 
the final argument. 

^Ir. Sheai'er: .May I ask Professor Borchard a (luestion? 

The Court. Yes. 


(By ^Ir. Shearer:) 


Q. You have a co])y of this document d(‘signated Kxhibit 
7 in this stipulation. Would that Ix^ ])rima facie evidence 
in Germany of the loss of G(‘rman citizenship^ ? 

The AVitness: On the authority of Professor Treigle, who 
studied this in Germany, T sav ves. 

Air. Stanley: That is not the (luestion. Whether he 
knows. 

The Court: AVhether vou know? 


The AVitness: A (piestion of law is always a matter of 
opinion, and I say yes, and T tell you and give you the au¬ 
thority of the man on whose word 1 sav ves, that it would 

• • • 

be accepted as prima facie evidence in Germany. 

Mr. Stanley: Pardon me. That is not his Honor's ques¬ 
tion. 
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The Court: He savs lie does not know of his, own knowl- 
edge just as I say, and when I say I do know, I am frequently 
wrong. As the witness says, it is a difficult matter to say. 
But the most tliat he can give you would be his opinion, 
based on the opinion of somebody else. I won’t consider 
it. I could not accept it. 

.Mr. Shearer: And then the pa])er following (exhibit la 
in plaintiff's stipulation of March 13, 1926). 

The Court: Yes, 1 have to rule that out. 

The Witness: Your Honor, may I explain this document 

to vou I 

% 

The Court: Yes; I can get a good deal of infor- 
99 mation from that. 

The M’itness: These documents are not uncommon. 
The highest administrative authoritv in each State has the 
authority to issue certificates whicii certify to the preexist¬ 
ing fact. The law in this case has expatriated the man. He 
merelv certifies the fact. He is not making a new situation. 
He merely certifies to a ])re-existing fact, the loss of citizen- 
shi]). He has the authority, under the law of Saxony, to 
issue such certificate. Now, what force they have in foreign 
countries is not, of course, for me to say. But 1 can say 
that tliis man lias authoritv to issue such certificates and 
that ihev are valid legal certificates. 

The Court: But not cei’lificate. This is a matter, while 
as 1 see it we might take it, it is not the best evidence. It 
is by a witiK‘ss who is not subject to cross examination. 
1 am talking now liow we miglit under some circumstances 
acce])t it as advisory where he certifies to a fact, namely, 
that this young man was absent from Germany for a period 
of ten years, or more. Xow,we might accept Ihat. But 
when he says that he is not a German citizeiq that is a 
matter—that is a conclusion of law from the fact. 

The AVitness: Yes, but you see the statute 1 mentioned 

to vou before draws the conclusion from that fact. 

« 

The Court: Yes, it says so. But there are absences and 
there are absences. Xow, 1 do not suppose that where a 
man had been Shanghaied out of Germany and he has gone 
out of GermanV not of his own free will at all, but bv a force 
that he could not resist and overcome, and he was kept 
away over a period of ten years that he would^ say, even 
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duriiiir the war, that lie lost his citizenship. They would 

immediatelv have construed that law and sav that 

^ * 

100 it is (‘leai- that he did not voluntarilv leave the 
counti-y for a period of ten years. So all he can 

say is that he left for a ])eriod of ten years, and it leaves 
it for him to sav that he did not leave voluntarilv. 

Mr. Sheai'cr: Is not this certiticate admissible on that 
icround ! 

The Court. Xot as a conclusion of law. His citizenship 
has to he dcriv(‘d from the fact. 

Mr. SlK‘arer: Xo, but his absence from (Jerman for 10 
v(*ars. I would like it admitted on that i^round. 

The Court: It is not tin* best evidence. If vou want to 

ft 

take his deposition and e,ive th(‘se people, by interrogatories 
and cross-intc‘rrogatori(‘s tlu‘ privilege of e.xamining him 
as to what is m(‘ant by the law, it would be a difterent 
matter. 

Mr. Shearer. ]>ut by the language of my stipulation, 
they have stituilated it. 

The C.'ourt. Yes, but you are getting this document in 
there by the ch‘claration on the part of an oflicial that he 
was not a citizen. 

i\Ir. Shearer. 1 am willing to let it out for that purpose 
if Your Honor will take it on the otluu* pro])osition, whether 
or not he was a citizim. Professor Borchard's answer is 
perfectly adcijuate. 

1"he (V)urt. Why taka* tin* statement that he was not a 
citizen wlu‘n you have tin* fact in tin* Swiss certificate that 
he was absent for 10 vears/ I am not willing to take that 

ft c? 

without cross-examination. 

!Mr. Shearei*. Thev have waived their right of cross- 
examination by sti])ulating that lu* would so testify. This 
stipulation was enter(*d into to avoid the necessity of is¬ 
suing commissions. 

101 The Court: Yes, but vou are talking about an of- 

7 ft 

ficial. 

Mr. Shearer: Yes, sir. 

Tlie Court: 1 am looking at this in a practical way. 

Mr. Shearer: So am T. 

The Court: If I am acipiainted with a man and I know 
he is absent from his town, 1 visit his familv and I know 



vox ZEDTWITZ VS. HOWAKD SUTHERLAND ET AL. 


79 


he is ahsent, tliat is one thiiiij:. T can get on the stand and 
sav, ‘‘I know this man verv well; I visit him every week 
or so; T know that he left for Alaska, and that he has not 
returned; he has not heen hack.” That is a different 
thing. But to certify it as a fact, in 90 })er cent of the cases 
thev are merelv certifving on information and belief, and 
where it does not affect their Government that certification 
is inadmissible. ■ 

Mr. Shearer: I think it is prima facie evidence of what 
it shows. 


(Thereupon the document refei*red to, being certificate 
of the German foreign ofiice that the ])laintiff was not a 
(lerman citizen, was marked ‘‘Plaintiff’s Exhibit 9 for 
Identification,” also English translation thereof offered in 
evidence by ])laintiff, objected to by defendant as incom¬ 
petent. Objection sustained, and plaintiff noted excep¬ 
tion.) 

The law in regard to the expatriation of a minor through 
ten vears’ al)sence from Germanv under the statutes in 
force before 191d was that the minor follows the status of 
his })arents, if she was or he was statutory agent of the 
child and if the child lived with the parents. In the case 
of the plaintiff, who was his statutory agent after the death 
of the father is a little doubtful under the Saxon law up to 
1900. After 1900 the mother became by the German Civil 
Code—I have the exact sections, 1()2G and 1684—his statu¬ 
tory agent. When the 10 year period expired she 
102 was his statutory agent, and he was living with her 
as I understand the facts. Under those facts he be¬ 
came expatriated when she did. The statement as to the 
four years that Mr. McCormick raised yesterday, I take it 
covers those four years from 1896 to 1900 and his conclu¬ 
sion seemed to be that those four years did not count in the 
10 year period. 1 can find no justification whatever for 
such a conclusion of law. 1 have found a justification for 
my opinion that it depended upon the statutory agent at 
the time of the expiration of the 10 years. This para¬ 
graph is from Keller & Trautmann’s Commentary on the 
German citizenship law, and states that the children would 
not be expatriated, those who were not at the expiration of 
the 10 year period under the paternal power patrla potes- 
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tas, and who wore not, at that period, living with their par¬ 
ents. 

(By the Court:) 

Q. That is, they liad to live with the parents during the 
whole statutory period of 10 years? A. Xo, they do not. 
No, they do not. It stat(‘s ])artieularly at the expiration of 
the period tliey must he under those conditions and only at 
that time. That is, it does not matter whether they were 
living with the parents all of the tcui years or not. If they 
are living with the ])arents at the ex])iration of the ten 
years, and if they are thmi under statutory power, ex¬ 
patriation follows. The (‘X])at]‘iation comes at a particular 
moment. U]) to the first niiu* and one-half years there is 
no expatriation. It is ino])(‘rativc. It is the last minute 
of the last day. Tluo’c is a c(*i-tain momeid when ex- 
])atriation ha])])ens. And it is the status of the child at 
that moment that in my o]')inion, and confirmed by what I 
have not only read, but consult(‘d further, that leads me to 

the conclusion that I mentioned. 

103 Q. AVell now, h‘t ns su])])ose this case. Doctor. 

The father, a citi7.(*n of Cermany. lie dies, the 
father duiniig his lift'tinn* having willed, it is provided 
thereby for the nncl(‘ to take* charge of this youngster and 
educate him according to (Jerman usages and customs, 
which is a ])erfectly ])j’ 0 ])(‘r thing to do. The mother ac¬ 
cepts that situation. Ta'I us say she goes to the United 
States, trayels about tin* woi-ld. Xow, the guardianship 
having ])een turn(*d over, let us say, to the uncle, what is his 
status with ref(n‘ence to that child? A. AVell, he is his 
guardian, but that does not affect the citizenship either of 
the guardian or of the child so far as I can see. 

Q. 'Well, the child is in CJermany: never left Germany. 
Xot having left Germany at all, the child is right there with 
the uncle and studying in th(‘ German schools entirely and 
in the German university during his minority. The uncle 
is legally a])])ointed and constituted guardian, clothed with 
the power to hold that child in Germany and he had a right 
to have him there. Xow tlum, the mother comes back to the 
United States as a great many American mothers have 
done, from abroad, and she says, ‘AVell, I don’t like the 
Germans, or I don’t like the French, or I don’t like the 
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Italians, and T am to vostore myself to my American 

citizenship.” And she does it in very short order here. 

Mr. Shearer: I take it your Honor is not attempting to 
state this case? 

The Coui't: Well, T am not trying to state dhis case. I 
am getting yonr opinion of the law now (addressing the 
witness). And tlie AnK'rican mother restores herself to 
lier American citizeiislii]). The boy still in Germany, never 
has left Gei-many, never has gone out of Germany, been 
there right along under the guardianship that his 
104 father named and which his mother has accepted, 
can it be said under tlie German law that that bov, 
under those circumstances, has become an American citi¬ 
zen, born on German soil? A. Xo, sir. The‘statute par- 
ticularlv savs that lu‘ must be living with his mother, and 
under tlie facts as you gave them in your supposititious 
case he never left Germany. That excludes him from this 
expatriation. 

Q. All right. Xow then, I am going to put the other 
phase of it. lie liv(‘s in Germany nine years, and eleven 
months and tcni days, and he gets on the boat and he comes 
over here to the Gnited States and he meets his mother. 
Is he then a Giumian citizini or an American citizen? A. 
leasing my answcn- on tlu' specific statement made in this 
commentary, which is, 1 think, the authoritative commen¬ 
tary, this statement uses the* words “at this period,” ‘‘at 
this tiim*,” “jioint,’' that is 1h(‘ exjiiration of the period, 
and 1 take it that if at that jiarticular time, regardless of 
what ha])peiu*d before, lie was then living with his mother, 
h(‘ would have com])lied with the statutory provision for 
expatriation. 

Q. Well now, we will sup])ose another case, that on the 
o ()0 day and on(‘ hour btd'ore the time expired he stepped 
over the line and met his mother in France? A. That is, 

he lived in Germanv nine veai’s and d()4 davs? 

• « * * 

Q. Xine years and .‘U)4 days and a fraction, twenty-three 
hours? A. Well, again I believe that th(‘ law—— 

Q. I am just imtting you in my difficulties now. A. I 
know, but 1 believe the law—this is a question of law, I 
think, and 1 think as the law provides it looks to the legal 

6 —ioooa 
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status (‘xisting at tlie Tnom(‘iit of (•xi)iration of tlio 10 year 
j)(‘ri()(l. And if at that period li(‘ (*()m])rK*d with these con¬ 
ditions })recedent, namely that he shall have been 
lOo under })arental |)Ower and shall have been living with 
his mother, if those are the facts, then I think the 

conclusion of law is that he has become- 

Q. I think there is some room for arirument. as you put 
it. I am puttiiiix extreme casesA. Yes. 

Q. And also the fact that it is larirely influenciiiii: mo 
that lu*r(* is a voumrman, without anv fault of his own, born 
on (Jerman soil, and In* comes ov(‘r to the United States 

the verv last few we(‘ks of the time, and lu‘ visits his 

« ' 

mother who is not an American citizen. And here is a bov 

whollv without anv fault of his own, a bov without anv Gov- 

• • « • 

(‘rnmeiit, that is, there is no Govi‘rnment on eai'th that 
ow(‘s him any ])rotection. a minor. Now, you know that is 
i‘ath(*r abhorrent to th(‘ e(piity jnduH', and that is where 
we ai'e now. A. Yes. Well, I think thoui»h this is a ([Ues- 
tion of statute ratlnu* than (Mpiity, if I may (‘X])ri‘ss any 
oj)inion at all on that point, 1 think oin* law of 1!)()7 covers 
th(‘ cas(‘ that you mention with respect to the minor com- 
inii: to the United Stat(‘s. If his motluu’ becann* a citizen 
of the United States, and he is still a minor who is l)orn 
abroad, h(‘ becomes an Annu’ican citizmi from tin* moment 
h(* beii'ins to rc‘side ])erman(‘ntly in th(‘ rnit(‘d Statt‘s. 

Q. In the conc(.*pt of (uManany/ A. Oh, no undei* our 
law, if I corn^ctlv undei'stand it. From tin* moment he 
commences permaiumtly to r(.‘sid(‘ in tin* United States. 
T1 k‘ old law prior to IbOtJ was different and they chani'-(*d 
it in IbOT to mak(‘ it fi'om th(‘ monumt hi‘ commences ])er- 
manentlv to reside in the Tbiit(‘d Stat(‘s. 

Q. Yes, but he would have to a])ply foi- naturalization. 
A. If his motluu* is a citizen and In* is a minor lit* becomes 
a citizen. 


.Mr. Shearer: Undei* the law of IbOT. 
lOb* .Mr. Stanley: It says parents: not the mother, 
ddie Witness: Well, either ])arent. 

'The Uourt: His mother is a ])arent. 

The Witness: Of course he has got to come to the United 
States to do that. 


VON ZEDTWITZ VS. HOWARD SUTHERLAND ET AL. 


83 


(By the Court:) 

Q. That is wliat would ha])])eii under that law. Now, the 
United States is not the only country on that. There are 
a lot of other countries that have not got that. I merely 
cite that to vou. A. Oh. he might well be a man without a 
country. That is a condition very common today through 
the conflict of th(‘se nationalitv laws. 

Q. Yes, l)ut it is not common to minors. Those are the 
people that I am looking out for. I do not care about 
grown-ups. They may expatriate themselves,; as many of 
our American soldiers did during the war against the will 
of the country. They ex]Kitriated themselves.. We passed 
a law here that tli(‘y could not <lo that without permission 
of the (Jovernm(‘nt, but they (*x])atriated themselves. And 
that law is still on tin* statute books, T take it. Some of 
thtnn have been restored. That is all right. That is with 
adults. But he is a youngster that can not act in his own 
right. A. Well, his mother did it. 

Q. And luu-(\ without any fault of his own lie is deprived 
of all (loveiuimeiit ])rotectiou. A. Mdiat liap]^en:s often. 

(^). Not with minors to my knowhnlge. A. In this way. 
lie lost one citizenshi]) before 1 k‘ accpiired another. During 
that interval he is a stateless ])i‘rsou. There is no help 
for it. 

(^. Of cours(‘, my ])rejndices ar(‘ th(‘ other way. A. That 
is not an uneommon status, 1 lielieve. In our state 
107 department w(‘ have got that lots of times. 


(l)Ir(‘<*t examination by Sh(*arer resumed:) 

(2- Is, as a matter of int(‘rnational law, the power of a 
so\'(‘i*(‘igu goV(‘riimeiit to comjx'I the [lerformance of mili¬ 
tary duty by its former suhjec'ts who have been expatriated, 
recogni/.ed 

Ml*. Stanley: Pardon img th(‘ (|uestion is objectionable, 
may it ])Iease thc‘ ('ourt. It is for the court t() say what 
international law, as r(‘cognized by th(‘ United .States, is. 
If I un(h*rstood th(‘ (jiiestion. Mi*. Shearcu* is asking the 
g(‘n(‘ral (iu(‘stion of international law. 

The Court: I do not know of any power that recognizes 
international law ex(‘ej)t when it is convenient. 
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Mr. Staiilev: Absolutolv. It is neitlivr iiitvniatioiial or 
a law. 

Mr. Slioarer: That is tlio (hhinitioii of international, is 
it not ! 

The (V)nrt: It does not come within the definition of 
international law. A law is a law that applies with some* 
force to j)iit it into effect. J)o not cite me any international 
law. Von can cite me German law or American law or 
Swiss law. 1 will pay attention to that. 

(in answer to Mr. Shearer:) The citiz(*n of Switzerland 

can he lial)h‘ to militarv dntv in Germanv without l)(‘in<i' a 

• • • » * 

citiz(‘n of G(‘rmanv. (’an a German who has lH‘come ex- 
patriat(‘d and become a citizen of Switzcn-land b(‘ nMpiired 

to do militarv dntv in Germanv if he is found in G(‘rm;niv/ 

% • * • 

A. Xot under German law, not as tli(‘ law reads. If ht‘ 
is an ali(“n, that is yonr (pu‘stion? 

(^. Well, my (piestion is if nnder the law of GmTiiany th(‘ 
])erson may be rcMjnired to do military duty who is a 
108 subject of Switzerland/ Becanse G(‘rmany doc's not 
rccolinize tlu‘ ri<;-ht of ex])atriation. is that not eor- 
rt‘ct / A. Well, if in the ])a]‘tienlar case tin* man had not 
IxH'ome ex])atriated from Germany, and had b(‘com(‘ a 
citizei of Switzerland he would thim lx* in the ])osition of 
a (Inal national, (hnanany would, of course*, claim him as 
a citizen and wonld draft him into tin* militai’y si‘rvic(‘. If 
hi* had b(‘(*()im‘ (‘X])atriated fi-om Geanany and h:ul Ix'conn* 
a citiz(*n of SwitZ(‘i'land In* would only lx* a citizen of 
Switzei’land and as to G(.*rmaiiy lu* would lx* an arn‘n, and 
he conld not lx* draftixl into tin* Ge'maii military service 
as a matter of German law. 

(In answer to the Goni't:) The law which d(‘nn(‘d the* 
])eriod was after the conllicts which had ai’iseai b(‘tw(‘(‘n 
G(n*manv and this conntrv tonchini;- the riiiht of the G(‘r- 
man u-ovc^rnmeiit to im])ress into the military service* ]x*()])le* 
who wonld come to this country and had become naturalize*d 

Americans. Germanv was the tirst conntrv that was will- 

• • 

in.u* to make* the* concession to the Unite‘d States that live 
y(*ars' re*sidence* in the I'’nite‘d State's and naturalization 
in the ITiit(*d States would renounce Germany's claim to 
this man. That is the way that came* u]). Germany was 
the first to do it. Then came* Gre'at Britain and’a few 
more. Several countries of Pnirope have not bee'ii willing 
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to make that eoiieessioii. And this law of 1870 followed 
tlie Baiieroft Treaty of 1808. It came rcallv out of these 
1808 treaties. That is wliy tliey stirred up dheir whole 
citizenship law and it resulted in the British citizcnshi]) 
law of 1870 also. So we did a great deal for European 
citizenship laws. There is not, as a matter of fact, any 
claim on the i)art of Germany to impress into its service 
a man who is not reallv a German citizen, and thev 
100 claim all German citizens unless they have expatri¬ 
ated themselves. Xow, thev have not made such a 

treaty with Switzerland as thev have made with the United 

• • 

States. Th(‘r(‘fore, if he had not become expatriated through 
some other ])rovision of law, in this particular case this man 
would certainly he a dual national, llis naturalization in 

wSwitzerland did not denaturalize him from Germany. If 

• 

there were not some other operative fact here, he would 
1)(‘ a dual national, subject to military duty in two countries. 

(In answ('r to Mr. Shearen*:) The exenhse of the right to 
com])el military service does not constitute that p(‘rson 
who is com])(‘lled to s(‘rve a citizen of that country. As 
I said before, mere military service does not constituti* 
citizenship. 

(In answer to the Court:) Q. It does not consitute citizen- 
shi}), but G(*]-many would not im})ress into its military 
service somebody that th(*v did not think was ;a German 
citiz(‘n ordinarily? That is, th(‘y would not im])]‘ess into 

military service the national of another country? A. I 

• 

think not consciously. 1 think that is true. Xot con- 
sciously, no. But I do know that they impressed (]uite a 
number of aliens into the German military service in the 
late war. I take it that most of those cases were through 
ignorance of his condition. 


(By Mr. Shearer:) 

I 

(^). And if Switzerland assents to that with the reserva¬ 
tion that she will not protect him if required by (Jermany 
to do military dutv, that does not in anv wav affect the 
status of the Swiss citizenshi]). A. Xo. 


86 


VON ZEDTWITZ VS. HOWARD SUTHERLAND ET AL. 


(By the Court:) 

y. Doctor, do I uiiderstnnd tlial the new treaty with 
Switzerland is ot* tlie same nature as the treatv with 

110 the United States/ Or is tliis law—better ])nt it the 
other way—is this law a .nvneral law that any person 

wlio absents himselt* from (Jermanv ten V(‘ars loses his 

• • 

(lerman citizenship, or is it a law that is a])i)licabh‘ to thos(‘ 
countries with whom (Jermanv has a treatv/ A. Oh, no. 
It is (piite independent of any trcatty counti*ies. It is a 
li'eneral law applyini;- to all (l(‘rmans. 

Q. The s])ecial law for tiv(‘ years for natui’alization after 
leaving the United States ! A. V(‘s, tluo’e is a s})ecial treaty 
'|)rovision. There is no tri*aty similar to tlu‘ Ilancroft 

Treaty between (lei'inaiiv ami Switz(‘rlaud that I have been 

* • 

able to find. Th(‘ T'nitc^d State's had llu' Baiici’oft Treaty 
or similar treaties with most of tin* (Ic'i'man states. Tlu'y 
liave now ex])ired, I b(‘lic‘Ve, throuL:ii tin* failure* to notify 

(Jermanv under Article* 280 of the* 'Ib'e'atv of Ve*i‘sailles of 

* • 

the desire of the Ibiite'd State's te) re'vive* th(*m. AVe have 
such a Bancroft tre*aty with (Jre'at Britain, I be'lie'Ve with 
Belixium, anel 1 think with De'iimai'k. AVe* alse) have e)ne‘ 
with Haiti, maele in 1008. AVe have' (juite* a uumbe'r e)f sue'h 
treaties with South Amerie*an e-ountrie's after 1008, after 
the Pan American (Venfere'iice* eef 1000. Most Uuro])ean 
countries have refuseel to make* sue-h tre*aties with us. The 
reservation or re*co.<j:nition eef the ])e)W(*r e)f (Jermany to I’e- 
epiire military servie'O e)f its feei-mer e*itize*ns who have ac- 
epiired Swiss nationality, in the eve*nt of their re'turn to 
Germany, is ne)t, I think, inconsistent with the riirht e)f 
expatriation or the ae*epiisition of e)the*r nationality. Uneler 
American law the citize*nshi]) of a forei.iriu'r is imt affe‘cte*el 
In' liis preliminary ap])licatie>n to ae'epiire* e'itizenshi]i in the 
Ignited States, calleel takinir out lii'st ])a])e‘rs. He is still a 
foreigner after his first ])a])e*rs. The statute or the mili¬ 
tary reiculation to the effect that onlv (Jerman citi- 

111 zens can serve as commissioned ofticers in the Ger¬ 
man Armv would not, I believe, determine tlie citizen- 

shi]) of a foreigner as German who served without the de¬ 
livery of a commission. I think the ])rovision of Article 16 
of the law of 1913 is a condition precedent to the acquire¬ 
ment of German citizenship through service in the public 
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service or in the military service, iiamelv the deliverv of a 
commission. Under the law of Germany the determination 
of the fact of the existence or non existence of German 
nationality in respect to a person who had formerly been a 
German national may he ])artly a judicial and partly an 
administrative function. The highest administrative au¬ 
thority in each German state has the capacity to determine 
the citizenship of those who were formerly or are then 
citizens or non citizens of that state. It may also be a 
judicial (piestion, however, when it comes before the court 
in ])resenting a l(‘gal issue. That is how it came before the 
German Su])reme Uourt in a number of cases. Assuming 
the al)sence of the ])laintilT continuously for ten years after 
leaving Gei'many when three months old, he did not, I 
think, lose his Gerimvn citiz(‘nshi]) independent of whether 
his motlun* lost her citizenshi]); T think as a minor he de¬ 
rived his status through her under the conditions' mentioned 
heretofore, being his statutory agent at the expiration of 
the lO-year ])(*rio(l and he residing with her at' that time, 
which 1 understand to be true in this case. 


(In answer to the (k)urt:) 

(J. Von know they have guardianshi]) of both the ])erson 
and the (‘stat(‘. Von know that well. They may be separate 
guardians for the ])erson and for the estate. A sepai'atc 
guai'dian for tin* ])erson and a se})arate guardian for the 
estate. The gnai'dian of a person usually being one or 
both ])ar(‘nts, that is, they are the natural guardians, 
112 as they are called. Xow, of course, some relative 
in tin* (‘ast‘ of death of the father or mother would be 
api)oint(‘d guardian of the ])erson, and there may be some¬ 
body a])pointed guardian of the esUite, either during the life 
of one or ])oth ])ar(‘nts, the guardianshi]) of the child, of 
its ])(‘rson mav be conferi*ed bv order to somebodv else. 
Or it may be transferi'ed by will of one of the parents. And 
even in the case of the survival of the other, if the other 
acc(‘])ts that guai'dianship, that guardian of the person be¬ 
comes subrogated to all of the rights of the parents. Does 
that exist in Germany? T am taking American law now, 
because I understand it. A. Yes. "Well, so far as I know 
guardianship has no effect on citizenship at all. ' 
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Q. Well, leaving that out of it. What i.-^ the effect as to 
the parent where there is a guardian a])])ointed of the per¬ 
son of the child to take chargi* of its education and all that 
sort of thing? Have the ])arents any i-ight to interfere with 
that guardianship of the ])(‘rsou ? A. I think not, after 
the court has once a])pointed. Tie is tluni the guardian and 
now becomes the statutory ag(*nt of that child hy court 
order. 

Q. Well, what is the th(‘oi*y of the Herman law, that the 
guardian may subrogate the i-iglits (d‘ the jxu'son ? A. That 
he stands in the shoes of th(‘ ])arent for all matters con¬ 
cerning the behavior of that child. 


Mr. Shearer: That is all. 


Cross-examination hv Mr. Staidev: 

• • 

(rermanv recognizes the status whicli wc* more or less 

* *r^ 

loosely call dual citizenslii]) to tlie same (‘Xtmit, I ])elieve, 
as anv other countrv must i*ec()guizi‘ it. It is a fact. Under 

* • V 

German law it is (juitc* couc*(‘ivahle that a ])ei\son may he 
both a German and a Swiss citizcm at one and the same 
time. 

The (?ourt: Well, he is talking from th(‘ German 
llo ])oint of view. II(‘ is not talking about what the 

actualitv is. T think von ar(‘ absolutelv cori-ect about 

• • • 

that. But here is a G(*rmau citizen who has not ex])atriated 
himself. And he is a real G(‘rman citizAUi. Does Germany 
recognize any rights of Swiss citizenship while he is in 
German territory? That is, can h(‘ as a Swiss citizen while 
on German soil set u]) a claim which he would not hav(‘ as a 
German citizen? A. No. If tlu' man has become a Swiss 
citizen without com])lying with the ])i*ovisions for exjuitria- 

tion from Germanv—and there ar(‘ some cases where he mav 

• • 

not have done that—then if he returns to Germany he is re¬ 
garded in Germany as a (humiau and t]‘eat(‘(l accordingly, 
and he has the same rights as a German. His Swiss citi- 
zenshij) for that particular ])urpose is utt(‘rly immaterial. 


The Court: 

Q. That is mv understanding. He has merelv an initial 
Swiss citizenship which on the last second of the last minute 
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of the last hour of ten-year period merges into a real 
Swiss citizenship, and he is expatriated at th^t time, but 
until that time elapses he is a German citizen. A. Yes. 
Oh, (juite so. You are assuming now a man who has ac- 
(juired a citizenshi]) in Switzerland l)efore the expiration of 
the ten-year period. 

The Court: Before the ex])iration of the ten-year period. 
A. Oh, yes, that man is a German national. That man is a 
dual national. He is a German for all ])ur])oses of Ger¬ 
man law, and may at the same time be a Swiss for all ])ur- 
])oses of Swiss law. But Switzerland is unable to enforce 
the Swiss law on German soil even if she desired to do so. 

(Cross-examination by Mr. Stanley resumed:) 

Q. Well, do I understand from that. Professor, that dur¬ 
ing the time that the ten-year ])eriod is running that 
114 the al)sentee has Swiss citizenship? A. If he has 
accpiired Swiss naturalization befoi'e the expira¬ 
tion of that ten-year period he is l)oth ix German 
and a Swiss. That is Switzerland does not ask before 

thev naturalize him, “Have vou thrown off everv other 
nationality?” Some countries do ask that question. Swit¬ 
zerland, I believe, does not. We do not. 

Q. Xow, let us assume that the plaintiff in this case was 
born in 189(), and tliat his fatlu'r had died three months be¬ 
fore his birth. At the time of tlie ])]aintiff's l)irth, who was 
his statutory agent under German law? A. Well, I think 
we follow Saxon law, and under Saxon law, as I under¬ 
stand it, down to 1900 his mother could not be his statu¬ 
tory agent. I therefore .iudge that he had no statutory 
agent between 1890 the date of his birtli. and January 1, 
1900. when the German Civil Code came into force. 

Q. Well then, do T state you correctly wlien 1 say that 
had not the law of 1900 in Germany been passed, making 
the plaintiff’s mother his statutory agent, absence of ten 
years abroad as a minor with his mother would not have 
operated to deprive him of his German citizenship? A. I 
think that is correct, because he would not have complied 
with the provision of the law which states that in order 
to effect the expatriation of the child through his parent, 
he must have been under the statutory power of the patria 
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potest as of the parent and he rcsidiiiir with tlu‘ ])arent. 
Both those eonditions are neeessarv. 

As to niinoi*s under tlie (Jerman law in order for thr 
minor to he expatriated i)y reason of ahsenee from (dn*- 
many, under the law of 1870, two thini^-s must oeenr. Tlu' 
ehild must he under the statutory authority or the pafrta 
potest as of the parent and he with th(‘ parriit at h^ast th(‘ 
moment the statutory ])eriod runs, that is, at tlR‘ moment 
the ten-year ])eriod (*x])iri‘s; that period. Both those 
115 thintrs must oeenr. 

Q. Xow, as to thos(‘ two ])artieulai* (‘lennmts, do I 
understand th(‘ (icu'man law to h(‘, takin.i*' the first element 
first, namely, the ])i‘(‘senee with tin* ])ar(‘nt at the time*, even 
if the ehild has n(‘vyr he(*n out of (lermany, althou.u'h the 
])ar(‘nt is, until th(‘ monumt of th(‘ ex])ii-atiou of the t<*n- 
year p(*riod, then do I und(‘rstand you to say that m^verthe- 
less the ehild Ios(‘s his (lerman eit iz(‘nshi])A. Wh'll, I 
would not he too ])ositive on that. The hooks say that the 
ehild follows the status of th(‘ ])arent if the ])ar(‘nt is, in my 
judii*m(‘nt, at; th(‘ expiration of the period, his statutory 
aiCDiit, and if he lived with his mothm*. Xow I do know 
that it is not neeessarv that the ehild shall have lived with 


the moth(‘r diirinu- the entir(‘ ten-year i)eriod. i also eon- 
elude, tluu’cd'ore, that it is not iK‘ei*ssai\v that tin* ])at(‘rnal 
])ower shall have exist(‘d diii'ini: all that ])(‘riod. J am 
stiHUitlumed in that eonelusion not only hy the i)ara,irraph 
that I have read here hut hy eonsultatiim on that ])artieular 
])oint with two W(‘ll-known (lerman lawyers now in this 
city, eonneet(‘d with the .Mixed (daims Commission. 

Q. We onlv want vour testimonv. A. Well, 1 iiive vou 
mv testimonv, and the souive of mv- 


The Court: He is not uivimr what th(‘v said. It is as the 


result of discussion. 


The Witness: I wanted to he as exactIv ri^ht as I could 



{]>v M r. Stanh‘y :) 

Q. Well, now, as to this Keller and Trautmann Com¬ 
mentary. Vou ([uoted a ])assaij:e from that. Xow, will you 
please translate that ])assaiie for the court literally/ A. 
Well, it states that these- 
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The Court: What passage is that? 

Mr. Stanley: The ])assag-e he (pioted from this text 
IK) liere, the Commentary of Keller and Trantmann. 

The AVitness: This is the best-known commentary 
on the German nationality law. 

(In answer to the Court:) Jt is on ])age .‘127. It is not my 
work. It is a Commentary on German law of citizenship 
])y Keller and Trantmann. The ])art I am going* to trans¬ 
late says: “These ])ersons do not lose their citizenship 
through the citizenship of the family head.’’ That is tln^ 
literal translation. Xow 2: “Wives who do not share the 
domicile of the parent at the ex])iration of tlie ten-year 
period of residence abroad and minor legitimate children 
who are not under the statutoi*y agency by virtue of the pa¬ 
rental power, and who do not n^side with the head of the 
family again at the expira.tion of tb(‘ ten-year ])eriod. 


1 7 


(By Mr. Stanley:) 

Q. Does that say “ex])iration".\. Yes, by “ublauf” 
of the ten-year period. That is what it says. From this I 
conclude that those who hav(‘ not at that period, at the ex- 
])iration of the ten-year p(*riod, both their residence with 
the ])arent and under his statutory agency at that time, are 
not expatriated by virtue* of tlu* ex])atriation of ;the parent. 
From which I conclude* that if the*v are* resident with the 
])arent at that ])erie)el anel are under his statutory agency at 
that period, they do lose theii* citize*nshi]), which confirms 
everything else that I have seen. 

Q. Xow, Professor, is not the* passage from which you 
have reael and fre)m which that is giv(*n, suppoi’ted by a case 
cite<l th(*r(‘ in the* text ? A. Ve*s. 

117 Q. Will you give* that case ])lease, the* name of it? 

A. Yes. This case is by the highest state court of 
Dresden, April 8, 1895, fe)unel in IK'ger’s Decisions, Volume 
15, page 438, though that ])articnlar case, which is cited 
here, passeel off on the ejnestion of the lack of iK^'essity for 
continuous resielence elui'ing the* whole* ten-year period. 

(^. Is it not true. Professor, that that case, which is cited 
to sup])ort the text was a case that dealt solely with the 
eiuestion of the presence or lack of presence of the child 
with the parent at the conclusion of or any time during the 
ten-year period? A. That is true. 
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Q. And also that case which is cited in snpj)ort of the 
text was decided in 189."), yon stated, and at a time when, 
under vonr testimonv, the mother could not have been in 
this particular case the statutory ai;'ent of the plaintitT. 
That is so, is it not ! A. Yes. 

(In answer to the Coui’t :) The date of that decisif)n is 
April 8, 1895. K(*iner, that is the name of the editor of the 
series of decisions. The title of the volume is ‘‘Keirer's De¬ 
cisions.'" Tliat is the translation of the (lei^man word for 
^‘Decisions.'- Ke.uer's Decisions, Volume 15, ])aii(‘ 4.‘’)8. 
He also cites anotlnn- autlioi’itv which vou mie.-ht note there. 
Calm, the other .u-reat commentatcM* on this (lerman nation¬ 
ality law, note 17 to section 21, paii‘(‘ 1()4. That is the third 
edition, I think of Calm, altliouii-h it is not said here. 

(Cross-examination by Mr. Stanley resumed:) 

Q. Xow, let us sup])Ose this case. Su])))os(‘ that th(‘ ])lain- 
tiff beinsx born in 189(), tlnm evervthinii' else concurrinu’ 
under Cerman law, the statutory ])(‘riod will ex])ir(‘, W(* will 
say, on December .‘11, 19()(). Su])pos(‘ that the* motlnn' 
118 did not become the statutory a.iient of th(‘ plaintiff 
until December 15, 1!)()(), two we(‘ks before' the t(*n- 
year period expired, and that, at tlu* same time' tlu' ])laintifr 
went to Switzerland to live with the mothei’. Is it vonr con- 
ception of the (b'rman taw that the ])laintirf as a miiH)r 
would, under those' cireaimstances have lost his (b'rman 
citizenship? A. Ve*s, it is my conceptie)n. I wish- 

The ("ourt: That is his be*st o])inion on this matter afte*r 
considerinir the statute'. 'Fliat if the chilel was with the' 
mother in the last minute' of the* statute)ry ])erioel and she' 
was his statutorv au'C'iit anel iiuarelian oi* whate'Ve'r vou 
choose to call it, that the minor chilel woulel take her citize'ii- 
ship by virtue of that fact. 

Mr. Stanley: Well, I am making- a elistinction. I uneler- 
stand that the ])resenc(' with the ])arent is only necessary at 
the conclusion of the* te'u-year ])eriod. 

The ("ourt: That is what he saiel. 

]\Ir. Stanlev: Yes, but I am making- 

The Witness: Mav I take that back and modifv it? 

• • 

^Ir. Stanlev: Before vou do that, mav I- 

The Court: Do not have any hesitation if I misstate your 
position, in saying it. Do not hesitate to say so. 
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Tlio Witness: Yes. I wisli, however, to say that on the 
(inestion as to whetlier the child can remaiil in Germany 
dnrin<^ all that period and jnst jump off at the last minute 
.1 am (piite doubt fid. I am inclined to believe that I have 
read that he child must leave Germanv—vou see it does not 
hear directly on this point, hut I have read a lot on it, and 
mv recollection now is that the child must leave Germanv, so 
that sup])osititions case which yon mentioned before of the 
child remainim>- for nine vears and 364 davs in Ger- 
119 many, and then jum])ing* out at the last moment 
would not, I think, he answered to the effect that he 
thereby became e.\i)ati‘iated, for I do believe the child has to 
leave Germany. Hut he does not have to remain living 
with the mother during all of that time. For example, the 
mother might he in Switzerland and he might he in Paris, 
lie would then not he living with her through the entire 
})eriod, hut he would have left Germany, and then if he re¬ 
turned to his mother and is with his mother at the expira¬ 
tion of the ten years the statute has been complied with. 

The Fourt: Yes. Well, I can understand that. Of 
couj-se there can not he anything attaching to the legal con¬ 


tention that it is his intention to remain in Germany when 
he himself was out. Of course, his intention is given to 
his guai’dian or statutorv agent. The mother is out. I can 
vi‘ry well undei’stand tliat distinction. I can see veiy 
sound i*eason foi- the distinction that is made. But the 
thing that was ])nzzling me was if the hoy should, in the 
last minute put his foot ovei* th(‘ line in France, the very 
last minute of the very last houi* of the ten-year period 

and sav “.Mv motlier is a French citizen and I am’h 

• • 

The \Vitness: Yes. You s(‘e the statute as it reads 
mi‘rc‘ly says that the child follows the parent and becomes 
ex])ati-iated if she was his statutory agent, and if he was 
living with her, and it does not add this thing—which would 
remove this fi’om all discussion—‘Mit the time of expatria- 
tioir’. Xow, we must interj)ret that statute therefore 
thi-ough extraneous means, including commentators on the 


statute. 

Mr. Stanley: Xow, may it please the court, my point is 
this, howevm*, and, if you will ])ardon me, I do not think I 
made it clear to you. I am assuming for the moment 
mo that the presence with the parent at the end of the 
statutory period would operate as an expatriation in 
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the (‘ns(‘ of t]i(‘ minor, ^[y ]U‘Xt (jiiostion is: ^‘Doos tlio 
statutory aymicy of tli(‘ ])ar(.‘iit, rc^-ardloss of wliotlier the 
cliild was with the partuit or not, hav(‘ to exist for tlie en¬ 
tire ])ei’iod of ton y(*ai‘sr' Xow, that is (juite another 
tliin.ir. Thor(‘ aro two (“loimnits thei*e. The ])]iysical pres¬ 
ence witii th(‘ pannit, and the (‘xistence of the statutory 
a.irtnicy ov(‘r the* ontii'i* t(‘n-yoar ])oriod. That is just what 
1 am tiwin.ir to .i:(‘t at hy those (pu'stions. 

Xow, yon s(*i‘ I made tin* ])oint tliere that the ])arent did 
not hoconu' tlu‘ statntoiw aiixnit oven until two weeks before 
the ox])iration of t!i(‘ tcni yinir ])(*riod, and the cliild was 
then with lun*. Xow, what 1 am tryin.ii* to livt at is, and T 
am simply profacinu’ this to tin* <|n(‘stion, that sn])])ose 
th(‘ro is a jiaroiit that has no anthoi'ity over the child what- 
sooV(‘r hy law, and the ])ar(‘nt is outside* of the jurisdiction 
for almost tin* t(‘n vears, without anthoritv ove*!* the child, 
and th(*n at tin* V(‘ry conclusion of that ton-year ])eriod the 
statutory anthoritv attaches and tlu*n the* child i>:oes to the 
])arent. Is that (‘iionydi, (‘Ve'ii thoniih the* presence has to 
he at tin* (*nd of the* ten-y(*ai* p(*riod .A. AVell, I can tind 

no anthoritv wliat(‘\’(‘r. and I have* look(‘d hard v(‘sterdav 

• • • 

aft(‘rnoon and this morning- for tlu* stat«‘m(‘nt that statutory 
ai;i‘ncy is i‘e<inii‘ed diirinu' tin* e'litire t(‘n-year ])eriod. On 
the contrary all that 1 have* hee‘n ahU* to find leaels to the 
e*e)ncinsion that the* statute* only re(|nir(‘s statntoi‘v aii:ene*y 
at the* e*X])iration of the* p(*rie)d. Xe)W, whethe*r yeinr snp- 
])osititieins eaise* of nine* ye'ars and oO wee*ks of known statu- 
te)]-y ])e)We*r anel the* last twe) we*eks e)f ae-ejuiinuir statutory 
])owe‘i* e-hanee's that—we*!!, I am not ])re*])areel to he too ])e)si- 
tive*. P>nt I he*lie*ve* that he* we)nlel have still ce)m])lieel with 
the statute*, fe)r I am ])i-e*tty ce*rtain that statutory 
121 aiivncy elnrinu’ the e*ntire ten year perioel is not re- 
epiire'e! any meire than resielence with the mother 
durinii’ the e*ntire te*n-ye*ar pe*rioel is I'Cejuireel. 


(r>y the* Oeini-t :) 

Q. That is an ope‘n epiestion as J nnelei'stand yon, amoin^ 
all ex])erts of the* (h*rman law and commentato]-s, that is 
an 0 ])eni eine‘stie)n that has neet he*en finally elecide'd hy any 
com]H‘temt jnriseliction, jnelie*ial jni'iseliction, and finally 
decide*d That is, no court of last re‘SO]-t has finally passed 
on that precise epiestion? A. Xo, no court's decision so 
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l‘nr as I can find. Tt is only tlio views of e.xperts on this 
law that I can take. Ol* coni'se those views of experts on 
the law count for moi'e in Oermanv than thev do here, as 
yon donbtless know. They hel]) to make law. Court deci¬ 
sions in fhiro])e do not have the same force that they do 
here*. Hilt tlu* An<»’lo-Amei’ican svstem is ditferent from 

*r^ • 1 

theii' svstem as to the weight attached to their decisions. 


(P>y Mr. Stanley:) 

Q. Professor, yon have not really, have yon, found a 
comimnitator that d(‘als with that precise (iiiestion? A. 
AVell, this man, it s(*ems to me d(‘als with it pretty closely. 

Q. Well, is it not an inference that you are drawing from 
som(‘tliing that he said iheriy' Isn't that thed'eason that 
von conclude* that he d(‘als with it ! What lu* savs there is, 
is it not, that if the child is with tlu* jiarent ai the conclu¬ 
sion of the tieriod, and the parent is the statutory agent, 
expatI'iation ojierates. ih* do(‘s not d(*al with the question 
though, does In*, as to wh(‘lhei- or not that statutory agency 
had to (‘xist for the entire* })(*riod? A. Xei, not directly, but 
that is the* inlereiu'e* that I draw, not only from this hut 
from all the othe*rs. 

Il22 Q. You are* arguing from the* text, is not that so? 
A. Xe), I am giving yeiii my view, my e)])inion. 

Ch Yes, that is what 1 mean, you are* elrawing your views 
from what ve)u think, in vie*w of what he* savs tlH*re might 
he* his coiu'lusion if the* jiarticiilar case we*re brought to his 
attention/ A. Yes, anel little* facts as I se*e‘ the‘m here. 

Q. Is there* such a thing, Pre)fe‘ssor, unde*!* the* (lerman 
law as a ce)nelition existing in which a chilel will he taken 
awav from a mother anel give*n to a giiarelian or somehoelv 
else*/ A. ()li, ye*s; if the* motlie*r is ine*e)m])ete*nt or negligent 
of the* cliilePs inte*rests that hap])ens. 

Q. Then h*t me* ])ut you this case* anel see if we* can clarify 
it a little* more*. Siqipose* in this ])articular case the plain- 
titT, at the* ele*ath of his fathe*r,—1 am meredy putting this 
as a suppositi-oiis case*, not as an infe*re*nce* justifie*el by the 
facts. Siipiiose the ])laintiff hael been taken from the 
custody e)f his mother fe)r good anel sulhcie*!!! reasons un¬ 
der the* (ie*i*man law, anel ])ut unele‘r the guardianship 
of somelioely else*, and his mothei- ceased at that 
moment to he his guardian, and the mother went 
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to Switzerland and staycnl for nine and a half years 
or more, less than 10 vears anvwav, and two weeks he- 
fore that 10 y(‘ars period was to ex])ire she went into 
Germany and ])y proper ])roeeedini;*s in a German court 
establislied her then ri.eht to become the })laintitT's guar¬ 
dian, and tlu‘ court took th(‘ cliild, the ])laintitY, away from 
the guardian that it had appoint(‘d at the death of his 
father, and gav(‘ it to tlK‘ moth(‘r, and then the mother with 
all expedition and specnl hurried over into Switzerland 
with the child and arrived there at the (‘Xpiration of the 
10-year })eriod—would you then say that, regardh^ss of 
what the ])laintiff, a minor, d(‘sired he would lose his Ger¬ 
man citizenshi]) and c(*as(‘ to have any rights of a 

12.‘> (JeiTiian citiz(‘n? A. Xo: uiuhu* the facts as vou 

* 

have stat(‘d tlnmi tlu‘ motluM* would not have lost 
her German citizonsliip. Sin* would liav(‘ gone back into 
Germany and sto])ped tin* running of the 10-year ])eriod, 
and the 10-y(‘ai' ])eriod would have to start running all over 
again. Ther(‘ is a conllict of views on that particular ])oint, 
as to how long tlu* rt'tnrn must bc‘. 

'rhe Goni’t : L(‘t ns ])nt it th(‘ otli(*r way, that if they re¬ 
turn th(‘v bn^ak th(‘ pm-iod, tlH‘y lose a ])art of the period? 

Th(‘ WitiK'ss: Yes, th(‘v los(‘ that which tht‘V have, and 
it starts running all oven- again. 


(My Mr. Staid(‘y:) 

Su])])os(‘ then slu* sent for tin* child, and she remained 
in Switzerland? A. I hav(‘ givcni von that aiiswcu*. 

Q. Tlu‘ sanu‘ aiiswcn- that you gave* to the otheu* ([U(‘S- 
tion? A. Yes, sir: I would sc‘e no iH'al difference in the 
question. 

Q. Ther(‘ is not any r(*al difrei*(‘nc(‘. I was just trying 
to bring out the ])]‘obabiliti(*s, in view of its being an open 
(piestion in the German law, as you have stated. You cited 
a provision of the German law which ]U’ovides that a person 
who beconu^s an oflicei' of the German Army and acce]>ts, 
or as you (‘X])ress it, has deliv(‘red to him a commission 
would ac(iuire German citizenshi]). You concluded that 
when his commission was actually d(*livered to him the 
citizenship would be ac(iuir(‘d. T state that correctly, do 
I not ? A. That is right. 
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Q. Xow let me put you lliis case. Suppose the plaintiff 
entered the German Army, the active army, and 
t'oui»ht thr()UL»hout tlie war, accepted orders from his su¬ 
periors and to all intents and purposes was the same as 
any oth(*r German soldier. Suppose he received informa¬ 
tion from his supiu-ior oOicers that he had been appointed 
a commissioned oflicer in the German army. Sup- 

124 i)ose that at that time he was some sort of non-com¬ 
missioned otiicer. Suppose he immediately assumed 

the duties and th(‘ rii;hts and the privileges of a commis- 
sioned oflicer, march(*d at the head of his company, led his 
troo]xs who were under him in battle, issued orders as an 
ollicer, and associat(‘d with other otlicers as an officer—do 
vou know of anv dt‘cisions of the German courts that have 
held that he would not he within the statute which provides 
that a person such as the ]>laintil‘f who became an officer in 
the German Army tht‘r(*l)y would ac(iuire German citizen¬ 
ship! A. 4'he following decisions of the suprenie adminis¬ 
trative* eourt of Prussia decided the mere enlistment of 
sei’vice in tlu* German Army does not confer nationality. 
A deeision of .May 22, !!)()(), Volume M8, i)age 405, a decision 
of dan nary 7, 1!)()2, \h)lume 41, ])ag(* 387, and a deeision of 
duly 2, 1000, Volume* 5(), page* 270. The authority for the 
statement that tlie* ai)pe)intnu‘nt as an officer is insufficient 
until the* elelive*i-y of a e‘e)mmissie)n is to be found in these 
two hooks: Gahn's (\)mmentary e)n the G(*rman Nationality 
Law, 4th Eel., ])age‘s 82 anel 83, and this work of Keller- 
Ti'autmaiii], page's 17(i, 185, and 218. 

d'he Ge)urt: When elid the* t>Iaintiir return to Germany? 

.Mr. Stanlev: Whv, he was in Germanv at the time the 
war broke* euit, in 1014, and se'i-ve*el from 1914 until he made 
a])])lie'ation- 

The Ge)urt: There* was some*thing said yesterday in the 
course of argument al)e)ut 1008. 

.Mr. Stanley: He we*nt to school in Germany,-it is con- 
e*e*ele*d, just shortly after 1000. Is that correct? 

The* Ge)urt: 1 unde*rstooel that in 1008 he went to school 

I 

in Ge'rmany. 

.Mr. Stanle*v: Ye's, he went to school in Germanv— 

* •> 

125 we‘11, that will probably be brought out, I assume, in 
the e.xamination of the ])laintiff. He was educated in 


i —4ooou 
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(I(‘rmaiiy com])lotc‘l\% as far as I know, and was llion* all 
tlio ])r()ni»'lit np in (onanany. You s(‘(‘, ho was only 

10 yoars old in lOOh, at tho time this lO-yoar p(‘riod would 
(*xi)ir(‘, and it is claimod that ho did not .n(‘t hack into (Iiu*- 
many until after tho ox])iration of that 10-y(‘ar ])oriod. I>ut 
th(‘r(‘ is no (ju(‘stion that at h‘ast V(‘iw shoi'tly aftor that lu* 
w(‘nt into (Jormany and eontiini(‘d tluu’o. 

Tlu‘ Court : WIkui did h(‘ u'o to Switz(‘rland with his 
niothoi’ ? 

Ml*. Sh(‘ar(*r: Hc' wont to Switz(‘i*laud with his mothor in 
1002, and thoy rosid(‘d in Switz(‘rland. 

'rh(‘ Coui’t: In 1002 ho wont to Switzorland with his 
inotlnu*, and tluui, as I und(*rstand it h(‘ was sent to school 
in (i(*rinany ? 

Mr. Sh(‘ar(*i*: Previous to that th(‘v had Ix'tui six v(‘ars 

» • 

in Paris. Yhon tlu^v wcuit to Switzorland in 1002, and in 
lOOS, or mayh(‘ Ixd'on* 1007 ho startcxl to to school in 
(loi'iuanv, at a (huuuan uvinnasinni. Yh(‘v w(‘r(‘ livini>: in 
Switzcu'land, and ho wcuit to school---l)oardiim‘ schools, d'ho 
inothci* nsuallv visited in a hotel mair whore* ho was diiriim* 
tin* tinu* In* was in school, and during- vacations th(*y wi*nt 
hack to Switz(‘rland. That is tin* stoi*y (ef tin* thinir. I (*an 
show all that. 

'rin* (’onrt: All I am anxious about now is wln*n tln‘V ro- 

turn(*d to (lormanv, in onh*!* that I mav und(‘rstand tin* 

• • 

point of law that is involv(‘d. As I nn(h*rstand it, after a 
c(*rtaln }>(*i*iod of time, wln*tln‘r hofon* tin* d(*ath of his 
unch* or aftt*rwai*d. In* wt*nt down to Switz(*rland whi*r(* ho 

staved with his motln*i*, I think, from 1!M)2- 

.Mr. Shearer: V(‘S. Aftor tin* d(*ath of his fatln*r In* wont 
to Pai*is with his motln*i*. Th(*v live*d in Paris six 
12t) years in tho house* iii tin* (’ham])s (rplyse*(*s. with tin* 

aunt. Tln*v stavi*d th(*r(* six ve*ars. Aft(*r tin* six 

* • • 

voars tln*v wont to Switzoi'Iand, win*rt* tho motln*r had tin- 

• • 

ish(‘d In*!* chateau, and th(*v liv(‘d in this chateau iii vSwitze*r- 
land, tho mothor and tho son. 

Tho Court: And ho Wi*nt to (h*rmany with his mother in 

VM)S! 

Mr. Sln*aror: Wont to school in (I(*rmanv in PH)S, I think 
it was. I can jirovo it hy tho ])laintiff. 

Mr. Stanley: Wo contend, of course, that tho l)urdt*n is 
on tin* plaintiff to show that tho mothor did not return to 
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CJormnny hot ween ISDf) jhkI 190G, because that is prerequi¬ 
site, we eoiiteiid, to sliowiiii;- that slie lost her German citi- 
Z(*iis]ii]) and that coiiseciiuMitly tlie sou lost his. He loses it 
tln-oiiuii her, if at all. Now, we insist, she having been a 
(Jerman citizen at the birth of the child, in order; to show 
tliat she did not lu* must show tliat she was not back in Ger¬ 
many at any tim(‘ during the 10-year period. 

'riu‘ Court: Of course, you can show either by stipula¬ 
tion or otliei-wise, that slie left there and she returned with 
her son to Germany in lOOS. The presumption attaching 
to that would shift the burden of the procedure to the de¬ 
fendant to show that sh(‘ had returned prior to 1908. 

.Mr. Stanh‘y: They may sliow that, but there is no stipu¬ 
lation and th(*r(‘ is no fact in tlie case up to the j^resent time 
as to when she hd't G(‘rmany oi- that she ever left Germany. 

ddie Court: All light. When did tin* uncle begin to figure 
in this until afttu* 1908 ? 

Mr. Shearcu-: Aft(‘r the death of the mother in 1910. 
The uncle is th(‘ guardian ])v Inu* will. The uncle did not 
ligur(* in this at all until 1910. In fact, he had never 
127 se(‘n th(‘ uncle until aftcu* his mother\s death. 


( By M r. Stanl(*y :) 

(). As to t]i(‘s(‘ authorities that you have just cited on 
tlu‘ ])roi)osition that under th(‘ circumstances I have put to 
vou tin* commission must actuallv ]>(» delivered, do thev not 
deal with the (lUestion of service* in the German army oper¬ 
ating to mak(‘ a man a (Jerman citizen? A. Yes, those 
three <h*cisions- 

(). Have* vou anv six'cilic case or commentarv where it 
says that, regardless of tlu* fact that a man is appointed an 
officer in the G(‘rman army, assumes the duties, responsi¬ 
bilities and privih‘ges of tlu* office* anel performs those du- 
ti(*s, h(* elo(‘s not a(‘<iuire‘ Ge‘rman citizenshi]) merely be- 
e*ause* the* pie*ce of pa])er is ne)t delivereel to him? A. Yes. 
The)se twe) e'e)mme*ntarie‘s. Calm anel Keller-Trautmann, at 
the* s])e*e-ifie* pagc*s I me*ntion(*el, as alse) another one, Woeber, 
e)n the* same* law, 1!)22, ])age 42 and page 52, maintain that 
it is i\ condition prt*e*e‘dent to citizenship, that the delivery 
e)f tin* e-ommissie)!) be* fully ellected. They say thatimere 
ai)pointment as an oflicer is insufficient. i 
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(^. Do tlioy discuss in any of those comimnitaries the 
(‘ffect of the a])i)ointmeiit, as tliey call it, c()n])h*(l with the 
assum])tion of the (lnti(‘s and responsibilities and preroi»:a- 
tives of the ollice? A. \V(‘1L thev sav that it do(‘s not con- 
fer citizenshi]). Th(‘y are writinir on citizenshi]) law. These 
are commentaries on the citi/AMishi]) law, and they say that 
it does not confer citizenshi]), until the deliv(‘ry of the com¬ 
mission, that that is a ('ondition ])i*ecedent to this status of 
citizenshi]). 

Tlu‘ Coni't: Von know, of con]‘s(‘, that we have the rule 
in this conntiw also, that a mer(‘ a])])ointment carri(‘s noth- 
ini;' with it. It does not mean aiivtliinu’: it does not (‘ntith‘ 
the a])])ointtH‘ to a salary nor to tlu‘ (*xercise of the 
12S functions of the ollice. Tie mnst not only Ix' ap- 
])oint(*d, hnt he mnst take tin* oath of otlicn*. Is tlu're 

anv similai'itv hetwcnni tlu^ two cas(‘s 1 can vt‘rv well 

• • • 

nndcM'stand that an a])])ointm(‘nt would not amount to much 
ordinai-ily: it doi‘s not with ns. Tlu* Witness: That is true. 
('itiz(‘nshi]) has a V(‘ry technical status. Tlunv is no such 
tliini;' as d(‘ facto citi/AMishi]): tlnu'c* is only dc* jui’e citizen¬ 
shi]), or not citizenshi]) at all. Kvery ])rovision of th(‘ law 
li'adiiii^- U]) to de jure citiz(‘nshi]) mnst he com])lied with 
l)C‘fore citiz(‘nshi]) is com])l(‘t(‘. Xow, thcsi* commentatoi's 
h(‘r(‘ and the law both say that if tin* commission is not de- 
livei‘(‘d citizenshi]) is not com])lete, that it is not ti‘chnically 
a citizinishi]). 

Tile (’onrt: Of course, yon may i^o ])retty far with that 
doctrine*. A man mi^Tit he* a])])ointe‘d and he* e‘ntitleel to re- 
c(*ive a ce)mmission, and they mii;-ht fh*live‘r it te) him, into 
his own hands, when as a matter e)f fact the man mii^-ht he 
utterly insane and d(‘])rived of all ability to acc(‘])t or reject, 
in wiiicli case it would follow that he 'vas a (lerman citizen 
althoui*-h he did not know anvthiin;- about it at all. If vou 
take one side of the shield vou have ue)t to take the other. 
That fe)llows as a leiLi’al conseeiuence, because he has taken 
the condition, but there was no conscious act on his part 
that could he said, to he an acce])tance. There was a de¬ 
livery, hut it could not he said to he an acce])tance, because 
he was in no mental condition to acc(*])t. I merely ])oint that 
out; it is — two-edi>‘od sword and it cuts both wavs. The 

Witness: It mav he. ITut the statute does sav—and I am 

» • 

mei'ely stating* what the statute and those most competent 
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to interpret the statutes say—that delivery of the commis¬ 
sion is an essential part of the process of naturalization of a 
person who serves in the Army. 


129 


(By i\Ir. Stanley:) 


Q. Yon say that those two commentators are the ones 
from whom vou draw vour aiithoritv. Let me ask vou to 
point out the passai»-e in each of those commentators and 
translate it literally to the court. A. Keller-Trautmann, 
])a.u'e 176, under the heading- ‘L\pplication of the Provision'’ 
here in (iuestion, subdivision D: 

“Upon the appointment the appointee must receive— 
there must be handed to him—he must receive a certificate, 
document, executed in accordance with the pi'ovisions of 
section 10.'’ 

And it refers to section 36, paragraph 1, of this law, 
which I have read to vou before. 

Q. That commentary does not deal with the (juestion 
eithei*, does it. Professor, of the assumption by a ])erson who 
has been appointed, even though the paper has been de¬ 
livered, of all the duties and prerogatives of the officership ? 

A. Well, yes, it does. : 

Q. AVhat does it say about that? A. This is an absolute 
condition ])recedent, the absence of that condition does not 
effect citizenshi]) and that is what it speaks about. It men¬ 
tions in here the absolute condition precedent. 

The Court: Vou construe the law literallv, do vou ? That 
is, it says when the commission is handed to him so instante 
that, will r(‘store him to his citizenship. That is his con¬ 
tention. It must be handed to him in his hands? There is 
nothing that can obviate the necessity of doing it; he must 
receive it. Tin* Witn(*ss: Yes. There are i)ages here, you 
see. dealing with the details of these reiiuirements. “Exe¬ 
cution, confirmation and delivery”—there is a heading on 
the subject of delivery—these pages. 

160 Th(‘ C?onrt: Suppose yon take those pages, gentle¬ 
men, and have them translated. Are thev;translated 
th(‘re? The Witness: Xo, tlK‘y are not translated; this is 
in (lerman. I do not think there is any doubt on this point, 
because there seems to be a unanimity of opinion among 
all these authorities on that question. 
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(By Mr. Stanley:) 

Q. Professor, if the military record of a man who has 
served in the (lermaii army, which .iiiv(‘s in detail his full 
military record as to service, a])])oiiitments, and so forth, 
decorations and battles served in, li>ts him as of a certain 
date as a lieutenant, and lists tin* ])atent as of a certain date, 
is not that in the absence of anythini;’ else, that l)i‘iim- the of¬ 
ficial record of the (r(‘rman .iroxannimiMit, ])resnm|)tiv(‘ly 
proof that he secured his commission and was a li(‘nt(niant 
in everv sense of the woi’d nndin* tlu* (onanan law.^ Of 
course, I mean a rel)nttahh‘ ])rc‘snm])lion. 

The Witness: I would not think tliat it was any ])resnm])- 
tion; that is, if I und(‘rstand yoni* (jiu*stion. The law re¬ 
quires certain conditions as (*ss(*ntial to citizenship- 

Mr. Stanley: 1 am not talkin.u’ ahont citiz(*nship in that 
(juestion. What 1 asked yon was whetluo- oi- not under 
German law when tin' oflicial militarv i-ecoi-d, tihal in an of- 

I • 

licial office, charu-ed with th(‘ duty of k(H‘])in.ii- such a record 
of a man, specificall}' state's that lu' is a lieutenant in tlu' 
Army, or was duriii,«r a ])articnhn' ])(‘riod of time, and yives 
the date of his commission- 

The Court: I think yon liad Ix'tte'i- ])nt it this way, so that 
I can understand it as a men' matter of (‘vidi'iice. Su])])os- 
ing this young man had been kilh'd in batih' and it became' 
vital to know whetlu'r e)i‘ not lie had re'C(*iv('d liis com- 
131 mission. Suy)pos(‘ the i-('cords of the' Gc'nnan army 
had been destroyed, and it ben-anu' vita! to the' coui*t 
to know whether this man was a rn'iiti'iiant in the German 
army or not, or suppose they did find an f)fficial recoi'd that 
lie had served as a lieutenant in such and such a ])lac('. in 
Berlin, we will say, and they found an official record th('r<', 
or in some other pla(*e that he had served as a lieutenant, 
showing that he had been decoi‘at('d for bi-avt'iw in battle as 
a lieutenant and received the iron cross or wlmtc'ver otlu'r 
decoration was given to him. That is all the ('vidence that 
the court in Germanv can u'et. Could thev on that sav, in 
the absence of any other evidence', “We are' jnstihe'd in finel- 
ing that this man's commission was issued and ek'livere'el to 
him?’’ 

The Witness: I am not ])re])areel te) say that siu'li 
a conclusion could be drawn as a matter of German law or 
evidence. 
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Mr. Stanley: You just don't know? Is that it? A. That 
is about the only way 1 eould answer that question. 

Mr. Stanley: I think that is all, sir. 

Kedireet examination by Mr. Shearer: 


Q. ruder the law of Germany in force prior to 1910, 
would the ^•uardian of a minor be Ids statutory agent? 
A. He might be made so. He might be made so by tlie 
court. If his mother wei'e dead, for example, or his mother 
were incompetent the court could appoint a guardian as a 
statutory agent, 1 believe. Professor Lorenzen is a good 
autlioritv on that. 


Q. Sup])ose the mother herself were appointed legal 
guardian; would that constitute her a statutory agent? 
A. \V(‘ll, she is automatically, by the death of the father, 
his guardian. AVhether she is a statutory agent would de¬ 
pend on tlie law. 

The Court: She is the natural guardian? 

The Witness: Yes. ' 


132 (By ^Ir. Shearer:) 

Q. What 1 veant to know is, if she were appointed l)y the 
court as guardian, would that constitute her a statutory 
agent? A. Xot necessarily, I think. I think there were 
some states in Germany befoi'e 1900 that had a prejudice 
against women and did not permit women to be guardians 
of childi-en, but that was changed in 1900. 

Q. I am assuming that the court appointed the woman. 

The Court: She could not be appointed, as I understand 
it. They did not lean towai'd the ai)pointment of women 
})rior to 1900 as guardians of })ei'sons or estates? 

Th(‘ Witness: That was a matter of state law. The 
state law differed. Saxony did not permit women to become 
statutory agents before 1900, when they all had to accept 
a German civil code which a])plied throughout the entire 
emi)ire. 


(By Ml-. Shearer:) 

Q. And ])i-ior to 1900 the mother could nof have been 
appointed guardian in Saxony of a minor child', the father 
being dead ? A. I would not like to say could not be ap- 
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pointed guardian, but I tliiiik I could say could not bo ap¬ 
pointed statutory guardian. I think that is true. T would 
not be too certain about it. You can ask my colleague Prof. 
Lorenzen on that ])oint. 

Mr. Shearer: I wonder if Prof. Lorenzen would answer 
that question for this witness. 

Prof. Lorenzen: I am told not to answer. 

Mr. Shearer: I am really s(*(*king information. 

^Ir. Stanlev: If the Pi’ofessor wants to answer that is 
all right, if the court has not any objection. 

Prof. Lorenzen: The (luestion is whcdluo’ the mother 

could have been a])point(Hl- 

133 Mr. Shearer: Prior to IbOO. 

Prof. Lorenzen: Y(‘s. 

^Ir. Stanlev: But not as statiitoi-v agent SIk' was not 

• • 

a statutorv agent. 

Prof. Lorenzen: She was not. 

The AVitness: That is tin* way 1 answered. 


(By Mr. Shearer:) 

Q. You have testified to th(‘ lUH'essity, under tin* (lerman 
statute of expatriation, that the minor child should be liv¬ 
ing with the statutory agent at tlu‘ ex])iration of the 10 
years. Does that mean physically present, or living in 
the same house? A. Xot lu'cessarily. It means the same 
as domicile with us. A domicile pr(‘dicates a momentary 
absence. 

Q. In other words, if th(‘ child and the mother had been 
separated on that particular day when tlu‘ ])ei’iod ran out, 
for any reason, it would not aff(‘ct th(‘ expatriation? A. 
No. The passage that I r(*ad hei*(‘ on ])age 327 constriu‘s 
that. It makes a s])ecific statement to that effect. 

Q. Will you explain a little moi'e ch‘ai‘ly the compara¬ 
tive weight of court decisions and o])inions of commentators 

in (lermanv? A. The court d(‘cision in (b*rmanv has not 

• • 

the weight that it has in this counti-y as making a ])recedent. 

Courts are not necessarilv bound bv it to anv such extent 

• • • 

as we are. That is, I do not think we are necessarily bound, 
but our practice is to consider ourselves somewhat bound. 
There they have no special res])ect at all, except as persua¬ 
sive of reasoning. The opinions of authorities on law have 
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a much higher standing than our so-called authorities have. 
The result is that they have a splendid legal literature and 
we have none. There is some encouragement to write in 
(rermany and continental countries, while there is not much 
encouragement to write in the United States. 
l.‘>4 Q. Is the opinion of a commentator sucli as Keller- 
Trautmann of more weight with the court than the 
decision of another court ? A. Well, vou cannot sav that 
categorically, but on a doubtful point of information Keller- 

Trautniann would likelv 1)(‘ takam as authoritv of the court 

• « . 

had nothing against it. If it had a court decision directly 
against it it would be necessary for tlie court to become in 
a sense an umpire between these two contrary decisions 
and decide for itself. But certainly the court decision 
would not have anv more weight than Keller-Trautmann 
sim})ly because of the fact that it was a court decision. 
I might say that while I think we have some prejudice 
.against citing commentators in suppoid of our law, they 
have a prejudice in favoi* of doing so. 

The Court: We have a greater numl)er of com})ilers, but 
vei'v few commentators. But tliose that there are are recog- 
nized, T think, as authority by our courts, and high au- 
thoritv. : 

Mr. Shearer: Thev have no rule of stare decisis in Ger- 
manv? 

• I 

The Witness: Xo, thev have none. 

Mr. Stantey: There has betm one* ])()int rais(‘d that I want 
to examine on for just a moment. 


Becross-examination l)v Mr. Stanl(‘v: 

• • 

(^. In answer to a question by Mi*. Shearer you stated 
that the presence of a child with tlie ])aront at the expiration 
of the lO-year ])eriod out of Germany must be construed 
as domicile with the ])arent. Then is it your o])inion that 
as fai* as the child being ])i‘esent in Switzerland; was con¬ 
cerned, or any other country, it might never have been 
])hysically ])resent in Switzerland if it ac(juired domicile 
there with the mothei* in Switzerland? A. I would not like 
to be too categorical on that. All T can say is that its 
])hysical presence during the entire 10-year period is 
135 not required, and at the expiration of the 10-year 
period only domicile is required. 
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The* (‘oiirt: I>ut you have* staled that the* vliild must In* 
absent from (Jermanv/ 

The* Witn(*ss: Oli, V(‘s: I am assumiim' that, of course, 
that the shihl is absemt from (JeiTuaiiv. That is all ther(‘ 
is* to tli<* ])oiut about the (‘Xpiratioii of tlu* 10-y(‘ar ])(‘rio<l, 
that that ii(‘(*d not lx* on that day a ])hysieal |)i’(*seu<*e of the 
eliold, but tin* home of the child must be with the pai'eiit. 

(I>y M 1 -. Stan](*y :) 

Q. P>ut is it not time under (iermaii law, or any ceiiti- 
neiital law, tin* sann* as our law, that tin* domicih* cf the 
ehild follows that of the ])ai'(‘nt ^ A. V(*s. 

Th(*n it is a distinction without a difU‘r(*nc<‘ that y«>u 
are makin.n’, isn't it? If it follows that it must be with 
the* i^arent, th(‘n theia* would lx* no (luestion of domicile 
exe(*pt as to wheia* tin* ])ar(*nt was? A. 'I'liat is tin* inpior 
tant ])oint, (*xc(*pt that tin* ehild mi.uTt .u'(*t anotln*!’ (hunicih*. 
For instance*, it mi,<iht be* se*nt e)V(*r h(*r(* to tin* ruit(*d 
States te) be* with se)nn* r(*lativ(*. In that (*V(*ut it miu-hl 
have a ele>mie‘ile* epiite* iude‘])e*neh*nt e»f that of tin* ])ar(*nt, 
anel it we>ulel ne>t e-onn* uinle*r this rule e»f law that we* liave* 
mentioneel he*re*. 

Q. Under eirelinary e*ireumstance*s. he)we*ver, is it ue)t trin* 
that unde*r the* (Je*rman law, as 1 unde*i-stainl it to b(* iindei* 
our law, a mine)i*'s elomicih* fe)llows that e)f tin* ])areiit ? 
A. Ye*s, uneh*r eirelinary cire*umstane*(*s that is (piitc tnn*. 
But it is ne)t abse)lute*Iv true* e)f all e*as(*s; vou mi‘j.-ht show 
that the twe) elomie*il(*s w(*re different. 

May 1 us(* tin* words e)f this (}(*rman e*ommentator ? lie* 
use*s the* (*xpi*e*ssion “le*bens ,ii‘(*me*inse*haft." which nn*a:)s 
ee)mmon life*, eeimmuidty e)f life*. 

Idb I'ln* ('e)urt: What is the worel ? 

Tin* Witne*ss: ('ommunity of life*, liviii”* to'j:<*ther, 
with the heael ed‘ tin* family. P>ut he* aelds, “ae*e*iele*ntal ab¬ 
sence is not material." 

The Court: Te‘mporary absence*? 

The Witness: Or te*m])oi’ary abse*ne‘e. ^^)U e*an S(‘(* what 
lie means, ('e)mmunity e)f life*—that must be* liviue; to- 
irother. In our laniimaiiu it would be de)mie*ih*d te)u'e*tln*r. 
I think tliat is a fair translatie)n. I do know that there* is 
some difference of opinion whether a child can have a 
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domicile independently oi‘ the parent, Inil the exi)ert on that 
(iuestion is in the court. 

Mr. Stanlev: That is for tlu‘ court to sav auvwav. The 
only point I was getting,- at, your Honor: If th(‘ ])resenco 
of tlie parent means domicile, tlien if tln^ ])arent: went out, 
regardless of the ])hysical presence of the child anywhere, 
then (‘xce])t in extraordinary circumstances the child of 
itself is ])resent th(‘ entir(‘ ])ci-iod with tin* ])arent, as long 
as the parent remains out of (Jermany. Tliat imist follow, 
it seems to me, as a matter of reasoning, and that was all 
1 was trying to bring out. 

The AVitness; I do not know. Lcl)(*iis gc*m(‘ins(*haft— 
living together—means living and making their home to¬ 
gether. 

The Court: It does not m(‘aii living tog(‘tli(*r tlu'oreti- 
callv. If the child were actnallv living in (I(‘iananv and 
the mother was trav(‘ling all over iMii'ojx* yon could not say 
that the child was living with the* motln*]-. 

-Mr. Stanlev: No. 

The Court: Now, wh(*n the molhei’ ac(piires a domicih* 
somewh(‘re th(‘re must he a living togetlu*!*. The cliild 
would have to go to tin* moth(*r, and h(*iici*, I snp])ose, the 
doctor savs he must have l(*ft Cermaiiv. 


IdT ( By Mr. Stanh*y:) 

Q. I have one more (ineslioii. As to the i‘(*tnrn to (i(*r- 

manv—I do not think 1 ask(*d von that on crossk'xamina- 

^ • 

tion—does the weight of anthoritv in (leiananv hv the im- 

^ ' • • « 

])ei'ial ('onrts and tin* majoi* poi'tion of tin* vai’ions stales 
in (f(*rmany hold that it is a factual ])ro])osition iunl not a 
jnj’idical one that the m(*re coming into C(*rmany for (*v(*n 
a mom(*ntai‘y })(*i*iod of linn* is snr{ici(*nt '! A. V(*s; ] think 

that is ])ai*ticularly so in this case*, l)(*ca,nse Saxony is in¬ 
volved. Saxony is the s(*at of the Su])r(*TU(* (Jourt and 
Saxony follows the Sn])rem(* Court. So 1 should; say that 
momentary ])resen('(.* is (*nongh to int(*ri-npt the lO-year 
period. 

(^>. Tln*n if this ])laintirr‘s mot!n*i- at any timi* between 
1896 and 1906—that is the ex])iration of tin* lO-year period 
—went through Germanv on a railroad train or was mo- 
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militarily |)r(‘Siiit in (linnaiiy she lliinOw l)rokc‘ tlio statu¬ 
tory |)(M-i()(l/ A. I would say so. 

Mr. Stauloy: That is all. 

(Wlii'i’inpou, at Mioo o'clock ]). ni. the furtlKU* Iicai'iuu* of 
this caus(‘ was a(ljouru(‘d until tomorrow, Wiuliu'sday, 
June h, at It) o'clock a. m. 


1 :i8 


Wedm^sdav, dune !), ID-tl. 


AVlicrcupou Waldemar Konrad Ernest Anton Wilhelm 
Ferdinand von Zedtwitz, the plaiutitT hm-eiu, was called 

as a witu(‘ss in his own Ixdialf, and haviim* heem lirst diilv 

*. • 

sworn, testilied as follows: 

J)ir(‘ct examination hy Mr. Sheai'(*r: 

I reside in Xew York (htv, at tlu‘ Ilot(*l IMaza. 1 was 
horn on Mav Sth, ISOti, in Ihn'lin. Mv t'atlicr's iiamo was 
Moritz (hii't Ihiron von Zedtwitz. My moth(‘r's name was 
Mary Fdizah(‘th l>aron(*ss von Zedtwitz, nee I'reckamI’idiiN*- 
('aldw(‘ll. My t'ath(.‘r was hoim at JA*ipzii;’, Saxony. My 

motlun- was horn in Louisvilh‘, Kemtnekv. Mv latlnn- ainl 

• • 

moth(‘r w’(‘r(‘ married on June 17, ISDO. My motlM‘i‘'s 
t*ath(‘]‘ was William Shakespe^nn* ('aldw(*ll. J'lu* name (J* 
my motlier's mother was Mary Klizaheth 1 M’eckamridue. 
My father di(*d on An.ifust IS, IShh, off th(‘ I>le of Man in 
Knpfland. At the tim(‘ of my fath(‘r's (h'atli my mother had 
as near a relativ(‘ otlun* than mysiJf a sistc'r Mary (Iwini 
dolyn Caldwell, who lived in Paris. I was the only cliild 

of mv father and motlnn*. At tlu' time mv fatlu*r di(‘d mv 

* • • 

mother was at Inti'rlaken, Switzerland. She liv(*d iii 
Berlin at th(‘ tinu*. 1 was with my mother at tin* tim(‘ of 

mv fath(‘r's deatli. Aft(‘r mv father's death mv mother 

• • • 

went to Paris. 

Mr. .Mc(\)rmick: Pardon im', Mr. Sh(‘ar(‘r. Ilid I under¬ 
stand you to ask him wIuJIhu' h(‘ was with his mother at 
t]i(‘ tim(‘ of tlie fatlu'r's death? 

Mr. Shear(‘r: Yes. 

.Mr. Mc('ormick: Why, he wa< not horn until tlu-ee 
months after the fatluu* died—thr(‘(' months h(‘foi-e. 
IJ!) .Mr. Shearer: The dates show that he was horn 
three months Ind’oro his father died. 

Mr. ?\IcCormick: I see, his father died in August, 189G. 
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^Fr. Slioaror: And ho was born in ^Fay, 1896. 

The ('oni't: F^orn May 8, 1896. 

AFcCormick: Tliroo montlis- 

Tlio (\)nrt: Ho was horn in ^Fav. 

Mr. McCormick: 'Well, that may go in for what it is 
wortli. 

Idle Court: IIo was ])orn ^Fay 8, 1896. 

.Mr. .McCormick: An infant of tliroo montlis. 

.Mr. Stanlov: IIo has an oxtondod momorv. 

(In answer to tho Coni’t:) .My fathor died throe months 
after I was horn. At that time oni* home was in Berlin. 


It was aftoi* mv father's death mv mother wont to Paris to 

• • 

her sistin*. 


(Kosnming:) Sh(‘ W(‘nt to Fhiris to liv(‘. She lived at 
Xo. 104 Champs Klysoos. She took mo witli her. I was 
thro(‘ months old at that timi‘. She lived in Paris'six vears. 
She lived with her sister until my aunt married. The place 
W(‘ lived Xo. 104 (4iam])s Klysoos was an apartment. I 

don't know tho exact voar mv aunt married. It is some- 

* • 

wlK‘r(‘ hot ween 1898 and 1900. She married Marquis des 
Monstiors Merinville. She died in October, 1909. My 
aunt was married in Louisville, Kentiickv. Mv mother 
dl(‘d on Decernher 16, 1910. She was buried alsodn Louis- 
vill(‘, Kentucky. .My motlnu* and 1 resided in Paris six 


vears. 


(1 >y the (V)urt:) 

(^). 4'liat would bring it up to 1912? 

The Mdtness: 

A. Xo, your Honor, 1902. 


140 Direct examination by ^Mr. Shearer resumed: 

Then she went to wSwitzerland, to her house there on the 
Lake of Thun. She owned projierty there. She had owned 
it since 1896. She had improved that ])roperty. She com¬ 
menced construction of the house in 1896, but it was inter¬ 
rupted after my father's death and not resumed until 1901. 
The house was completed in 1902. That was in Thun, 
Switzerland. That house is called Chartreuse., It was 
completed in 1902. 1 lived there with my mother. We 
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('oiiliiiiK'd to rosiilo tlierc* until liov death. ^Fy mother left 
a will. 

.Mr. Sh(‘aiH‘r: I oftVu- in (•videu('(‘ an exemplified copy of 
the will and ])i’()l)ate ])r()C{‘edinus of Mary Elizabeth von 
Zedtwitz, just to establish th(‘ natiu’e of his interest in his 
motlu‘r’s ])i‘()])(‘rty niuhn* tlu* terms of the will. lie had 
some ])i-()])(‘rty nndei* ])()wei- of ap])ointment under that 
will, lie had a ti'ust for lif(‘ in $()()(),()()(), he had a residuary 
ti-nst ])ayabh‘ to liiin when li(‘ attained the age of 30, and 
the terms of the, will I think are i’(‘levant in that respect. 
This is th(‘ Klio(h‘ Island ])i-obate. There were three pro¬ 
bates of this will, oii(‘ in l..onisvill(*, one in Khode Island and 
one in Xew York. 

(The co])y of tlu‘ will and })r()l)ate proceedings of Mary 
Phizabeth von Zodtwitz, rofcrrod to, was marked by the 
Keporter “ Plaintil’f's Exhibit 10 in evidence.’’) 

]\Iy mother left ])ro])erty at the time of her death in the 
Ihiited Stati‘s and Switzerland. Her ITiited States ])ro]')- 
erty was in Lonisviih*, Washington, D. (\, Xew York and 
Khodt‘ Island, Xew{)o]-t, Khode Island. There was real as 
well as ])ersonal ])i‘o])erty. At the time of her death she 
liatl no propm-ty in Washington. She had disposed 
141 of the pro])erty in Washington to her sister, so at 
the tinu‘ of her death all of the ])roperty my mother 
had, (‘xcept tin* j)ro])(‘rty in Switzerland, and except small 
bank accounts perhaps in Enrt>p(‘, was in the United States. 

Tli(‘ language I spoke to my motliei* when I was small 
was English. I never spok(‘ any oth(‘r language to my 
mother but Imiglish (‘xc(‘pt that my mother told me that in 
my very (‘arly childhood she also spoke PT’eiich. Up to the 
time we left Kai-is tlu* langnag(‘s 1 s])oke were English and 
PT'encli. I ac(iniri‘d a kiiowI(‘dge of Herman at the age of 
ten; not a complete knowledge. I did not speak the lan¬ 
guage })erfectly until I was about sixteen years of age. 


Bv the Court: 

Q. Where did yon talo* np tin* study of Herman? A. I 
liad- 

Q. (Iiiteri)osing.) Tutors / A. I had tutors, your Honor, 
yes sir, and from the age of twelve on 1 attended a German 
school, at PT*aiikfort, your llonoi*, PT’ankfort-on-tlie-Maiii 
in Germany. That was at twelve years of age. 
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Bv 'Sir. Shearer: 

{ 

1 first attended school in Heidelberg, it was an English 
boarding school in (iei’many named Heidelberg College. 
I next attended school at Frankt'ort-on-the-^Iain. I was 
at the English school six months from September or Oc¬ 
tober, 1908 until March, 1909. I was at the Frankfort 
(Ivmnasinm two vears. In mv school vacations I went to 
our place in Switzerland. The vacations at the Frankfort 
(iymnasium were a Christmas, an Easter, a summer and a 
fall vacation. Summer vacation lasted one month. The 
others two weeks each. j 

142 By the Court: 


1 went to school in (iermanv when 1 was twelve vears old, 
1 reinain(‘d at School in (i(‘rniany until 1 })assed my examina¬ 
tions in 1914 at eighteen years of age. I heard some lec¬ 
tures at the University of Berlin. My education was prac¬ 
tically ended in 1914. 1 never passed a subsequent ex¬ 

amination at all or studied very seriously. 

(Resuming:) When my mother died 1 went to America 
with h(*i- body, I attended liei* funeral at Louisville, then I 
went to Xeustrelitz in the State of Mecklenburg. My 
schooling (Mided ])ractically when 1 was of age. My 
mother's will appointed my fath(‘r’s bi-other my guardian. 
This is th(‘ clause of the will: : 

“12th. 1 nominate and a])]Joint my brother-in-law, Baron 
Rcinholdt von Zedlwitz, of Ihniin, the guardian of my son, 
Wahhnnar ('oiii'ad von Z(‘diwitz." 1 had never: met that 
uncle ])rior to my mother's death. 1 lii-st saw him shortly 
after my mother's death, before 1 went to America. 

(In answer to the Court :) The first time that b ever saw 
him was right after mv mother's death. After mv mother’s 
(h‘ath I liv(‘d with his daughter and with his son-in-law, not 
with him. He lived in Berlin, and he sent me to boai’d with 
his daught(‘r and son-in-law. 


(Direct i*xamination by Mr. Shearer resumed: ) 

I 

After my return fi-om America 1 lived with my guardian’s 
daughter and son-in-law at Xeustrelitz. That is not in Ber¬ 
lin it is in the Cerman State of Mecklenburg-Strelitz. I 
attended s('hool while there. The Gvmnasium Carolinum. 
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My mint (li(‘cl in Octolicr, 1009. Her liusbancl died in 
140 .May, 1919. 

.Mr. Slioarcr: Tliat was llic* French Manjuis, the 
^Manjiiis des .Monstiers .Merinville—the husband. My guar¬ 
dian had received some ])ro|)ei-ly of mine in liis capacity of 
iruardian. A trust created l)v mv <>-randfatlier, M^illiam 
Shakespc‘ai‘e FaldwcM. It amounted to about $(>00,000. 
AVhile I was a minor I liad no funds of mv own. Mv ii^uar- 
dian made me* an allowance of ])ocket money of about $10 
a month. 

Just ])rioi- to Au.iiust, 1914 wluni the war liroke out I 
was at a (iiu-man s(‘asi(h‘ r(‘soi-t, Swinenuumde. That was 
durinu’ scliool vacation. Mv unch‘. mv i>:uardian and a 
tutoi-, were with nn* tluuH*. My father had one other 
brot her. 

At tile tim(‘ that tin* war bi*oke out mv uiu'le took me 
liack to Berlin, lie (hnnanded that I enlist in the (lerman 
Armv. I i-efused, tlnm without consultin<»* me anv further 
lie enlist(‘(l nu*, with th(‘ First (luard Dra.iroons. One morn- 
inir lu* told m(‘ tliat 1 was to accomjiany him to be e.xamined 
by tlu‘ r(‘iiimental physician. I wmit for tliat e.xamination. 
y\y uncle's son-in-law was an olliciu* of this regiment in 
which I was (‘iilisted. He was Oommander of the Recrut- 
ing Sijuad with the i-ank of Oa])tain. It was in the Cavalry. 
The First (liiai'd Dragoons was a cavalry regiment. At 
iirst I was in the ti’oo]) commanded by my uncle's son-in-law. 
]Ic‘ was not one of the liin* olhcers of that regiment. When 
he was calh*d to th(‘ colors at the outbreak of the war he 
was reallv a retired ofiicm* in that regiment, and his dutv 
was to drill the recruiting sipiad. AVhen T went into ac¬ 
tive service mv uncle's son-in-law was not mv commanding 
ofiic(‘r. He was too old. IK* was over si.xtv at that time. 

AVlum I tirst enlisted or was enlisted in the German armv 

% 

my first rank was that of a ])rivate. My no.xt wa.-: 
144 th(‘ rank called g(‘fr(‘itc‘r in the German Armv. That 
is not a noiu'ommissioiied rank it is a high class 
])rivate, and one who in tht‘ absence of a non-commissioned 
oflicer assumes his duty. He is just a tirst class private, 
that is what it was. .My ne.xt rank was that of non-com¬ 
missioned oflicer. My lU'.xt rank was still that of a non¬ 
commissioned oflicer, or 1 was called a fiehnrich. His duties 
correspond to those of sergeant in the American Service. 
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So I became corporal first and then sergeant. My next rank 
was that of Snb-lieiitenant. That was the highest rank I 
attained. 1 never received a written api)ointment as sub¬ 
lieutenant or anv of those lower grades. 1 never saw such 
a written appointment it was never rei)orted to me that such 
a written ap})ointment had been issued. J received notice 
of my a])pointment as sub-lieutenant through regimental 
order. The orders were posted on a blackboard, if condi¬ 
tions allowed, and sent to tlie s(iuadrons by siiecial mes¬ 
sengers. 

(In answer to the Court:) A special messenger was not 
sent with the copy of the order to me. The order was 
sent to the squadrons l)v a messenger and then the com¬ 
mander of the S(inadron ])osted it on the bulletin board and 
the contents were made known to the S(inadron. 1 com¬ 
manded a platoon or such as we would call a platoon, I 
should think, in this eonntrv. I was in tlie cavali'v after 
my promotion from sergeant to sub-lieutenant. That cor¬ 
responds 1 suppose to an American second lieutenant. 1 
commanded a ])latoon, that is, 1 commanded a se])arate pla¬ 
toon in the troo]) in the cavalry. 1 was appointed to the 

cavalrv. 

«> 

I 

(Mr Shearer resuming:) 

1 am familiar with the militarv record which has 

* 

145 been stipulated here at the request of the defendants. 

1 have seen the names of the battles in which that 
record says I participated. Those battles are mostly 
names to me. 

While I was in the (lerman Army T applied for leave 
of Absence. This was in 1917. When T made this appli¬ 
cation 1 was on what is known as the Hastern Front. I 
got a leave for one month. Tlnit leave ])ermitfed me to 
go to Berlin, first When 1 was in B(‘rlin I a])i)lied for 
further leave, to go to Switzerland. That leave was for 
one week. I went to Switzerland. 

I 

When T was there 1 obtained this document ' which is 
marked ‘‘plaintitf’s F.xhibit Xo. fJ”, dated May 2S, 1917. 

Mr. Shearer: That is the certificate confirming his own 
citizenshiy), issued to him after he became 21. 

8—1555a i 
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(In answer to the* court:) T ])(‘canu‘ twenty one in 1917 
on ^lay 8; I ])rocni’e(l this leave in 1917. I sliould say it 
was A})ri], 191/. Shoi'tly IxdOi*/* I hecanu* of ai;(‘, at the 
end of A])ril. 

(I)ir(.*et examination hy Mr. Sliearc*!*, ivsnming:) 

After the aiTnislice on X^o\'(*ni])er 11, 1918, I a])pli(*d for 
transfer to tin* resc‘i‘V(‘s. That is a co])y of the a])|)lication 
which 1 made (a papei- shown tlu* witness). 

Mr. Sheai'er: I offer tlu* docnnu‘nt whicli 1 liave just 
sliown the witiii'ss, whieli is desiicnatt'd in the ])laintiff's 
stii)ulation of .March l.‘>. 192G, as Kxhi])it Xo. 10. 

.Mr. .Mc( \u'mi(*k : I noti* an cX(H*ption, your Honor to the 
introduction of this doc-ument in evidence*. 

The ('oni1 : Of coni’sc if you are o])jectine’ to it now, why 
I will rnU‘ on it. If it has alri*ady hecni objected to you 
liav(* u'ot your (‘xc(‘])tion. 

Ml*. Shearer: I admit that it has already ])e(*n ol)jected 
to, yoni* ] lonoi’. 

The* (’oui’t: .\nd (‘Xcc*])t(‘d to. 

14() .Ml*. Slu*ai’(*i': .\nd excepted to, I will admit that, 

even if it has not been. 

Mr. .McCormick: All risrht. 

(Tlu* application for transfm" to the rese*i'Ve, <lesi2:nated 
in the PlaintilT’s Stipulation of .March I'k lt)2(), as Kxliibit 
Xo. 19, (bein,e‘ a photostatic co])y of tlu* same in (i(‘rman) 
was marke*d “ HlaintilT*s Kxliibit 11 in (.‘vidence.") 

(A ])hotostatic copy of tlu* Kn,u-lish translation of the 
above ref(‘rr(*d to application foi* Iransfe*!* to the rt*si‘rve 
was markc'd by tlu* li(*])oi’ti*r “ Hlaintit’f*s Kxliibit 11-A in 
evidence.") 

14-7 I r(*ce‘ived no money or ])roperty of any kind from 
Anu*rica while 1 was in Switze*rland ami took no stich 
prot)erty into (i(*rmany. I m*Vi*r took any property of any 
kind from Switz(*rland into (i(*rmany. When I came of 
aii’e my u'uardian tui’iu*d o\’ei* tlu* moiu*ys in his hands to 
me. It was about StiOO.OOO. It was (‘ventually (*ntirely 
lost tlu'oueh the'dc*])i'(*ciation of tiie mark. I had it in 
bonds and secui’iti(*s. 'flu* (}(*rman mark had de])reciated at 
the tiim* of the armistici*, to the (*xtent of about MO per 
cent. The Peaci* T]‘(*aty of \ ersailles was siutied on Jan- 
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nary 10, 1920, 1 ])oli('ve. at tlu‘ time the mark had depre¬ 
ciated I think 90 ])er c(‘nl. 

I never did mak(‘ any a])])licati<)n to i\uy (hn-man anthor- 
ity for reinstatement as a (xerman citizen. 

Mr. Shearer: Go aluaul and cross examine. Oh, there is 
one thin,u' I wonld like to otTer in evidence, your Honor, if 
1 may. The Government liad liiveii ns notice to ])rodiice 
this. We have referred to it in tiie complaint. This is the 
original declaration made hy tin* ])laintiff's mother of her 
intention to resume lu*r American citizenship. Any objec¬ 
tion to that going in evidence:' ■ 

Mr. McCormick: Xo. 

Mr. Shearer: It is pro])erly acknowledged. 

The Court: Let me see it. 

(The ])aper referi-ed to was handed to the Conrt.) 

Cross-examination by .Mr. .McCormick: 

Q. Mr. von Zedtwitz, I believe yon have stated that your 
mother left with von from Geimianv in the vear 1896? 

• • • I 

The Conrt: This was in 1909 (i'c‘f(M*i-ing to ])a])er handed 
him by y)laintiff's counsel) ! 

Mr. Shearer: Yes, yonr Honor. 

.Mr. 3*IcCormick: That is in 1909, sir. 

148 The Conrt: She I'esnmed her Amei-ican citizenship. 

What is the legal (*ft‘ect of th.is docnnKmt ? 

Mr. .McC’ormick: We will find that ont latei*. 

Mr. Shearer: That depends n])on the legal (OTect of the 
Swiss citizenshi]), I take it. 1 take it that if she was a Swiss 
citizen she had not the right nnd(‘r onr statute' to do this. 
If she had expatlaated herself. 

The Conrt: And if she was not a Swiss (htizen- 

.Mr. Shearer: Then I believe she had the right to do this. 

The Conrt: ruder what statute was that done? 

.Mr. Shearer: This was done under the act ofM907. 

The Conrt: Under the act of 1907. What is the section 
of it? 

Ml*. Shearer: Yon have a cojiy of that natni*alization, 
hav(‘ yon not (addressing counsel) ? 

Mr. .McCoi’mick: Yonr Honor asked the legal effect of 
it, and Mr. Shearer gave yon his idc'a of it. J sjionld like 
to give yen mine. One of the legal eO'ects of it will be, 



116 VON ZEDTWITZ VS. HOWARD SUTHERLAND ET AL. 


from our staiidpoiiii, lliat it sliowvd upon Ikm* part either 
in intention not to a('e(‘])t, or a state ot' mind tliat she did 
not o]-i_einaIly ac'ce'pt lait what is shown in (*vid(‘nee liere 
as Swiss citizcMishi]) pa])(‘]‘s. 'idiat is onr id(‘a of it. sir. 

.Mr. Stanlev: ^'oni* Ilonoi*, mav 1 add to what Mr. Me- 

• * 

(V)iTniek has said tliat at the* ])roper tinu‘ we will insist 
that that paper, as far as haviiiir any idTeet on her eitizen- 
shi]) nnd(‘r aaiy eirennistaiiees is eoiunn'iied had no effect. 
It does not com])!}', W(* contend, especially in the lii^lit of 
h(‘r snhseijneiit actions, with the act of Mai'ch 2nd, 1907, 
which made ])i'ovision for women who had mai'rit‘d foreign¬ 
ers resuming their citizemship after the death of their hns- 
hands. 

.Mr. Sheann*: 1 will hand this to yonr Honor 
149 (handing pa’per to tin* Court). 

.Mr. McCoi-mick: l>v going hack to reside, and she 

h‘ft imiiK'diatelv after her sister's fnneral. 

* 

.Mr. Shearer: 'fhat section, your llonoi', is from the .\ct 
of 1907. If Mr. .Mc('ormick will ])eiTnit nun I have a (jues- 
tion that I overlooked. 


Direct mxamiiiation i'c*sunu*d: 

I continued to reside in Switzerland aft(‘r mv moth(‘r's 

death. That has alwavs l)(‘en mv resideiKM* until 192.‘>. 

• • 

.\fter 1920 1 resided in the Cnited States of .\meri('a. 

.Mr. Shearer: This paper was not objected to. 

The (’onrt : Let it h(‘ mai'lu'd in evidcmce. 

(The document so admittc*d in (‘videiic(‘ was mai'ked 
“ Ida inti If *s Kxhihit Xo. 12.) 


Cross-e.xaniination hv Mr. 


.McCormick resnnuM: 


Q. Yon have slated to tlu‘ court that yonr mother hronght 

von from (leinnanv in 1S9(). Will von state at what time 

» • • 

that occurretl in ISitO.^ .\. When I was tlnxH‘ months old. 

(^. When yon were tliree months old/ .And that occurred 
in October, 1S9()/ A. Xo. I was born in .May. 

Q. I had reU‘renc(‘ to yonr fatlun-'s death. .V. It oc- 
curi-ed the latt(‘r part of .Vngnst or the early part of Sep¬ 
tember. 

Q. Yon, of course, at tliat time were a mere infant in 
arms / .\. A’es, sir. 
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Q. Aiul of course* you have no recollection of your 

mother—that is merely what family tradition and 

• • ! 

150 records have informed von? A. Yes, sir. 

Q. You have statetl that you went with your 
mother from Oermany to France, where your aunt, your 
mother's sister, lived? A. Yes, sir. 

(^. And that you resided there for six years? A. Yes, sir. 
Q Now, do you remember—of course you do not remem¬ 
ber when you arrived in France, if vou do not remember 
• « 

when you left Germany, as a matter of personal recollec¬ 
tion? A. I do not, no. 

Q. AVhat are the first events tliat occuri'ed in France that 
enable vou to know the whereabouts of vour mother, or 
that you were in France*? A. 1 have c.hildhood recollections 
that ao ])ack as far as when 1 was something- like three vears 
old. 

Q. Th(*n your cliildhood recollection dates from the year 
IShh? A. Fvents that probably took ]dace in that year or 
thereabouts. 

Q. Yes—in 1899. TTave vou anv childhood recollections 
of anvthini*- that occurred about 1899, as to matters occur- 
ring* in France? A. Yes; I have recollections such as shop- 
])ing' with my nurse in Paris one day, and also indistinct 
i*ecollections of the location of the rooms in our apartment. 
Q. That was in a1)out what year, would you say? A. I 

would sav it was al)out 1899 oi* 1900. 

« 

Q. Let us get it as definit(*ly as you can fix it, .Mr. von 
Zedtwitz. Do vou sav il was 1900 or 1899? A. Well, 

151 to make it safe 1 should say 1900. I feel pretty sure 
of that. 

Q. Then your first cliildhood recollection of your where¬ 
abouts and vour motIi(*r's whereabouts in the world oc- 

curred to vour mind in the vear 1900? Yes. 

• • 

Q. Did your mother ever make any trips to America? 
A. My mother, so she told me, made a ti’ip to America in 
1898, of which, however, T have no ])ersonal recollection. 

Q. You are advised that slie took you with her to Amer¬ 
ica ? She did, so I was told. 

Q. How long did she advise you that she was in Amer¬ 
ica ])efore her return to Furope? A. Before her return to 
Paris ? 

Q. Y"es. A. I believe that she spent the summer of that 
vear in the United States. 
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Q. Upon lior retiii']] to Kurop where did she directly 
go? A. To Paris. 

Q. (loiiig ])ack to your first ]’ecollecti(»n of events in Paris 

1900. do you recollect when you left Paris? A. When I 

left Paris definitelv- 

Q. Personally. Have you a ])erso]ial recollection when 

vour mother and vourself left Pai’is? You were then a 

* • 

child or lad of- A. Six years old, yes. 

(^). Six years of age. Have you a personal recollection of 
that ? A. Xo, I have no })ersonal recollection of our de})art- 
ure from Paris. 

Q. Then you have no ])ei\sonal i*ecollection of when you 
l(‘ft Paris? A. Xot of the event, no. 
ir)2 Q. Havt* you a ])ersonal recollection of when you 
fii'st arriv(*d «it Thun? A. Yes. I remember that. 
(.). That was in what v(‘ar? .\. Whv, 1 should sav it was 

1901, inasmuch as mv mother arrived there before her 
house was com])h‘t(*d to su])ei‘vise the final details of the 
const ]-ucti()U. 

Q. Your mother between tin* tinu* of her departure from 

(l(.*rmany and u]) until she o(*cupied with you the home, as 

vou have desiu-natcd it—1 understand it to have been a 
• * / 

casth‘ at ('hartnaisc, was m(‘i’(*ly trav(*Hing about and had 
no fix(‘d resid(*nc(* in Kuropi*? .V. I could not say that. 
H(‘r residtnicc* was Paris, although she undertook occasional 
tri])s. 

(). 1 mav liavc to I'cfresh vour r(‘collection, .Mr. von 
Z(*dtwitz. Hid you not make an atlidavit sup])orting a claim 
that you ma(](* la‘for(‘ tin* Alien P]’op(‘rty (’ustodian for this 
moiu‘y, and did yon not in that affidavit state that ii]) until 

1902 vou and vour mother had no d(‘finitc residence in Ku- 

• • 

i-ope? A. 1 do not think so. My mother's residence was 
]bn‘is. 

Q. In 1902 vou W(*i-(‘ onlv six vears of age? A. That is 
all. 


(1. Hav(‘ von anv r(.*colh‘ction of anv of vour mother's 

V « • k •> 

travels after vou went to reside at Thun? A. 1 have some 
recollections, yes. 

Q. Wluu'e W(‘i\j her trav(*ls, .Mr. von Zedtwitz? A. My 
motlicM* mad(* a trip to th(‘ Pnited States in 1905. 

Q. Have you known ])rior to 1905 of lun* travels abroad in 
Europe? A. 1 have a recollection of a trip my mother un- 
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(lerlook to Italv. [ liave aiiotlior recollection of one 

153 to Alix le Bains: and tliei*e is another one, to Biar¬ 
ritz, of wliicli I liave no personal recollection, which 

my motlier, liowever, told me about. 

Q. In what year was tliat that slie told yon about it? 
A. r assume it was in 1903 or so. 

Q. You were then seven? A. Yes. ■ 

Q. Those were the only travels of which you have any 
recollection that she made up until 1903? A. f^]) until 1903? 

Q. Y]) until 1903, I understood you to say. A. Oh, no. 
I thoug-ht you said that these tri])s were tliose that she un¬ 
dertook subse(]uent to our- 

Q. Subse(]uent to 1902. A. Subsecpient to 1902. 

Q. That was my (piestion. A. That is what il thought 
vou said. 

Q. But 1 assumed this was tlie last trip, because you 
stated—amonust the first, b(‘cause vou stated vou had no 

recollection of that visit but vonr mother told vou of it. 

* • 

A. Oh, you know how childianrs minds lain. They are apt 
to recall events that took ])Iace in the very early part of 
their lives, and subse(iuent exanits th(*y do not recall with the 
same precision. 

Q. Yes. Do you r(‘m(‘mb(‘]- the tri]) that you mother took 
in 1905 to the United States? A. Yes, 1 have a;very fair 
recollection of that. 

Q. You have a very ch‘ai’ r(‘coll(*ction of that ? A. A very 
fair recollection, 1 said, yes. 

154 (^>. You wei'e residing then at Thun? A. Yes. 

Q. And vou hd't for this journev from Thun? 

A. Yes. 

(^). IIow did you go, Mr. von Zedtwitz? A. We went by 
wav of France. 

(). And you went fi'om Thun wlun-e? By railroad, of 
course? A. Bv railroad. 

(j). From Thun whei'e? A. To Le Havre. 

Q. Which is tlie first port ? A. Yes. 

(^. .\nd on your rcdurn from G(*i-many do you recall what 
line you took? A. Fiv-m the T'nited States? 

(). Yes, from the United States. 

The Court: Unless the counsel is testing the recollection 
of the witness T think he has gone far enough into that. 
I do not see the importance of it. 
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Ml*. McCormick: Your Honor, I ^lo not cure rii^lit at tliis 
moment to state what my ol\ject in askiiii^: those questions 
is, ])ut I have a very well defined object in my mind which 
is important in this case. 

Tlie (V)urt: I am so obtuse that I can not see it. These 
trips all over Huro])e do not cut much fii*:ure here. 

Mr. McCormick : I will tell your Honor what the object is. 
You know, the (piestion arises in this case of the effect of 
the i*etui‘n of Mrs. von Zedtwitz, from the testimony of Mr. 

Borchard vestei’dav afternoon, and wliat the effect of her 

• • 

i^oiiiii' (‘ven tem])orarily to (xermany would be. 

155 The Court: Yes. I know that. But let us i^et down 
to that inst(‘ad of ti'avellim? down to Italv and all 
ov(‘r th(‘ wh()h‘ landscape. That does not j^et us anyhere, 
and wi‘ ai’(‘ usinii' considerable time. Of course, you have 
a riiiht to do that in testin.n’ the recollection of the witness to 
see wlu'tlier his nunnorv is liood and how much weight oimlit 
to b(‘ iiiv(‘n to his statimients. 

Mr. MeCoinihek: 1 am not testin.ic his recollection. 

Th(‘Court: As to the return of Mrs. von Zedtwitz to 
Berlin, of course, that is important. But let us i^et down 
to that. 


l>v Mr. McCormick: 

» 

(b Th(*n. Mr. von Zcnltwitz, do von remember bv what 
ront(* your mothei* and yoursc'lf returned in 1905 from the 

rnit(‘d Stat(‘s.' A. Xo, I can not sav with certaintv what 

^ «• 

line sh(‘ took. 

Von can not say whether you went to the first ])ort, 
Hamburi:'. in (Jerniany, or back to- A. Oh, I am sure 

that slu‘ certainlv did not land in (Jermanv. 

• • 

(). She did not noon that occasion u’o to (lermanv/ A. 
That I am sure of. althou.nh 1 do not remember, as I say, 
the line. 

(^). Xow, in the al’lidavit ref(*rr(‘d to, Mr. von Zedtwitz, you 

have stat(‘d that aftcu* vour rath(‘r's death—Bv the wav, I 

• • • 

asked you the (iU(‘slion if you did not state that you and 
your ]nother nevei’ had any place of residemee in Euro})e 
sinc(‘ the y(‘ar 19 ( 0 , (‘xcei>t Thun. Xow, your affidavit says: 
‘*My motluu* and 1 have never had any ])lace of residence 
in Kuro])e sinc(‘ the year 1992, except at Thun, in Switzer¬ 
land.^^ So that you were mistaken? A. In what year? 
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( 

Q. I asked you if you ;r.ul your mother liad any residence 
in Europe i)rior to 1902. A. Oh, i)rior to 1902? , 

Q. And you said you did not. A. I did not; 1 said 
156 that iny mother and mvself lived in Paris prior to 
1902. 

Q. And you say here: “My mother and 1 have never had 

any place of residence in Kuroi)e since the year 1902- 

A. That is perfectly correct is it not? 

Q. That is inconsistent with the statement, is it not, that 
vou did have a residence in Paris ? A. I doubt it verv 
much. 


Tlie Court: He says that since 1902 he has had no resi¬ 
dence in Kuro]>e exce])t in Switzerland. 

!Mr. McCormick: Except a residence in Thun—no other 
residence exce])t the resideiK'e in Tliuii since 1902. 

Tile Court: Since 1902. That is the vear thev went to 
Thun. ‘ ^ 

^fr. Shearer: T do not like to object to ^Ir. McCormick’s 
effort to confuse the witness. 

The Court: I think the witness is able to take care of him¬ 
self. 

!Mr. ^IcCormick: That is not my object, !Mr. Shearer, to 
confuse the witness. It is v(*ry apparent that this witness 
is (juite able to take care of himself. This is (juite apparent. 

The Court: I want to remind counsel that there is no use 
wastinii: tim(‘ where the facts are jiractically before the 
Court. Unless this witness is to testifv to somethiim: that 
materiallv affects the case itself the cross-examination 

ft 

oim'ht to be verv limited and aloni;* the line of the testimonv 

cr^ ft * ' ft' 

in chief. 


Bv Mr. !Mc(^ormick: 

ft 

Q. What was the o(*casion of the visits, ^Ir. von Zedtwitz, 
that vour mother made to Cermanv after vour father’s 

ft ft ft' 

death? You have said here: “And my mother after 
157 mv father’s death made onlv occasional visits to Ger- 

ft * 

manv, and in everv instance when in Germanv found 

ft 7 ft 

accommodations at a hotel.’’ A. Yes. 

Cb What were the occasions of those visits! A. I re¬ 
ferred to the visits that my mother undertook with me in 
connection with my education in Germany. 
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Q. Then, ]\Ir. von Zedtwitz. why did yon not say it so as 
to .irivo tlu‘ word after its usual siicniheation, referrini;* to 
somethinii: not in the distant future? You sav, “Aft(‘r mv 

fatlier’s (h^atli." Whv didn't vou sav “about the time 1 

» • * 

was at school?" Vou lix that time afti*r vour fatlier's 
death. A. Well, the words tlumiselves are ca])al)h‘ of per¬ 
fectly simph‘ interpretation. It did not s(‘em necessary to 
elaborate. 

(j). ^’our fatluu’ had b(‘en (K‘ad about 12 y(‘ars when you 
started to school first in Se])tember oi* ()ctobt*r. P)()S ? A. 
September or October. y(‘s. 

(^). And 1 su])pose your motlun* <lid with you as our ])ar- 
(‘iits did: the fathei’. if liviiii*-, and the moth(‘r, if tin* father 
was dead, accompanied us to school, outlitt(‘d us for school 
and took us tlicuH^. I suppos(‘ your mother did that in that 
instance? A. My moth(*r did a(*(*ompany me. 

t^). She ac(‘om]>anied you to school in (u‘rmany in October, 
IDOS? A. She did. 

(^). Xow, what was tin* freciuency of tlK‘ visits that your 
mother made whil(‘ you wen* in school? A. My mother 
durin.ix tin* six months that 1 attended that school stayed 
in tin* same town. 

IbS (^). Durin**'the whole of that six months ? A. Dnr- 

ini;- those* six months my motlu*r stay(*d in the same 

town. 

Q. Wh(*n you K*ft that school or whih* yon w(*r(* at that 
school your motlu*r was tak(*n ill, and di(*d in one of tin* 
hotels after- .A. Xo: this was two y(*ars aft(‘rwards. 

Mv moth(*r di(*d two vi*ars aft(*rwards. 

• • 

{^. So slu* did. Th(*n you stayc'd in that school until 
March, IDOb ? A. V(*s. 

Q. Where did vou u‘o then ? A. Mv mother then took me 
back to Switzerland. 

(^). Took you back wheiH*? .\. To lu*r place in Switzer¬ 
land. 

Q. And put you in a school in Switz(*rland ? A. Xo. 

Q. You just remained there with her until what time? 
A. I just remained with her thi*re for two months, where¬ 
upon she took me to Frankfurt on the Main, and- 

Q. That is where you entei*ed the li-ymnasium ? A. Yes. 
Q. And did she accompanv vou to Frankfurt ? A. She 

did. 
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Q. And remained willi yon during’ the vdiole^ time that 
YOU were there ? A. She did. 

The Court: What period did that cover? 

The Witness: It covered a period of slightly over a year 
and a half. 

The Court: About what time did she leave Frankfurt? 

The Witness: She never did leave Frankfort ex- 
159 cept on vacations, to go to Switzerland. She died in 
Frankfort. 

The Court: She died in Frankfort? 

The Witness: Yes. 


Bv Mr. McCormick: 

Q. And that was after a })eriod of illness of about two 
months? A. Her tinal illness covered a period of some¬ 
thing like six months, although the actue stage, as you say, 
was about three months before her death. 

Q. Mr. von Zedtwitz, 1 do not want to be ])ersonal, but 
may 1 not ask you, if it is not too personal, the trouble of 
wliich vour mother died? A. Mv mother had a verv bad 
affection of the heart which she contracted in her earlv 
childhood from tyj)h()id fever. Her death, however, was 
brought about, I think, by some intestinal trouble, the 
nature of which I can not ex})lain fully, which however- 

Q. 1 was advised that was the cause. A. Which neces¬ 
sitated an operation. 

Q. Did not your mother at various times, while you were 
residing in Paris and also in Berne, or while yoii were re¬ 
siding in either place, for the beiu‘tit of this troul)le from 
which she was suffering attend the baths at Baden;? A. No. 

Q. She did not attend wliat are known to us over here as 
the Baden-Baden baths for the same trouble of which she 
died? A. Not that 1 know of. 

Q. May she not have done that, Mr. von Zedtwitz, before 
you arrived at the age when you could have definitely re¬ 
membered it ? A. Tliat is, of course, Mr. McCor- 
160 mick, conceivable. 

Q. What did you say, sir? A. I say that is, of 
course, conceivable. 

The Court: She told you that, didn’t she? 

The Witness: No, sir. 
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The C’ourt: You never knew of her going to Baden- 
Baden ! 

The 'Witness: Xo, sir. 


Bv .Mr. McCormick: 


Q. Your motlier, while in Berlin and during the life of 
your father, on account of his impoi'tance in Germany and 
lier station, must have made a num])er of friends and ac- 
(luaintancesA. She doubtless did during the period that 
she lived thei*e with mv father, ves. 

Q. Have vou anv recollection of anv of those friends and 
ac(iuaintances i-esiding in Germany making visits to your 
mother after she* w(‘nt to Fraiu'e oi* to Thun? A. X^o. In 
fact, I know ])ositively that none of them ever did: I mean, 
1 never saw them. 

Q. In other words, your mothcu’ severed all relations with 
German friends and accpiainlances ? A. She did. 

Q. And only I'eturnod, according to your recollection, to 

Germanv after vou stalled to school in 1908? A. I have a 

• • 

recollection of an entry ])rior to that, but 1 know that she 
entertained no i-elations with anyone there. 

Q. You have a recollection of what. ])rior to what, sir? 
A. Of an entry into Germany ])rior to 1908, I said. 

Q. 'Will you tell us wluai that was, Mr. von Zedtwitz? 
A. It was December, 1906. 

Q. Slu‘ entered Germany in December, 1906? A. 
161 Yes. 


Q. Xow, Mr. von Ztnltwitz, coming to the period 

when von wiuit into the custodv of vonr guardian in Ger- 

• • • • 

manv: You W(‘re assigii(‘d, as I understood, bv him to a 

• ^ • 

German school, and you W(‘i-(‘ at that school when the war 
broke out ? A. That is right. 

Q. And I beli(*ve that was on the first of August, 1908? 
A. 1914. 


Q. 1914, sir. So many iwents hap])onod around 1908 that 
I become confused about it. That was August 1st, 1914, 
that the first advanc(‘ was made bv the German Armv across 
Belgium? A. The German Army, I believe, entered Bel¬ 
gium a few days later. 

Q. Yes, ])ut they started the advance on August 1st, did 
thev not? A. I do not think so, no. 
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Q. Well, the rumors of war occurred certainly not until 
the latter part of July? A. Xo. 

Q. And your enlistment was made so early as August 
2nd ? A. That is correct. 

Q. You say your uncle went to Berlin—did^ I under¬ 
stand YOU correctly—and there enlisted you? A. That is 
correct. 

Q. AVhat did he do, if you recall, first towards the enlist¬ 
ment of YOU ? A. He first demanded of me that I enter 

* 

the German Army, a proposition which I refused. 

Q. 1 understood you to state that. T mean, what did your 
uncle do in Germany towards procuring your enlistment? 
A. Well, the matter itself is eomparatiyely simple. 

162 He went to his son-in-law, who was the commander 
of the recruiting scpiad of the First Guard Dragoons 

and enlisted me with that regiment. 

Q. And that was natural, ])ecause he was your uncle— 
liecause it was Your father's son-in-law? A. Xo. His son- 
in-law. 

Q. Did he make any a])plication to the Kaiser'that you 
might enter the Army? A. T know of no such application. 

Q. And no such application was made? A. I say, I know 
of no such application on his part. 

Q. You wei'o with him during the whole time, ]\rr. von 
Zedtwitz, were you not ? A. T was not exactly with him, 
strictly speaking. T was in Germany, and he had engaged a 
room foi’ me. 

Q. But if he had made such an application as that to the 
sovereiirn you would have known it, would you not? A. 
Well, not necessarily. i 

Q. You made none, it is certain? A. I made none. 

Q. You became of age while serving in the army^ on May 
8, 1917? A. Tliat is correct. 

Q. That was just after America had gotten intoithe war. 
And you i-ealized that you had property that was in jeopardy 
in this country, and you secured leave of absence to go to 
Berlin for a month, and while in Berlin, if I understand 
YOU, YOU obtained further leave to go to Switzerland for 
the ])urpose of obtaining the paper that has been offered 
in evidence here, under date of IVlay 28, 1917. You 

163 left on the 11th day of May—you made your applica¬ 
tion on the 11th? It was all during the same month? 
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loll left ill May, and yon came back at the expiration of the 
montli with tliis jiaper? Did von after von became of as^e, 
Mr. von Zedtwitz, even* make‘ any application that yonr 
name ])e stricken fi'om the* roll that was subject to military 
duty in (i(‘rmany.^ A. I never made an application to that 
etf(*ct—althoiiL^h I do not nnd(*rstand tlie last words of vour 
(piestion. hat were those last words—su])ject to military 
duty? 

The Court: lie asked you if you made application to be 
stricken fi-om the militarv roll. 

1 he A\ itn(‘ss: I understood that, your Honor, and r(‘])lie‘(l 
to it. This is what I am drivins;' at thouii'h, really, that I 

was not liable to militarv dutv at all. 

• • 

By Mr. McCormick: 

Q. 1 ou knew that there was a military reefulation—you 
claimed tlnni to be a Swiss citizim, if I uiuhu'stand you, at 
that time;' You claimed to be a Swiss citizen at the time 
you went into the (lerman Army? A. 1 claim to be a 
Swiss citizen now, and ever since- 

Q. You claim to b(‘ that now, but did you not claim to b(‘ 
a Swiss citizen wlnui you told your uncle that you would 
not serve in tin* army? A. Oh, yes; I always claimed to 
be a Swiss citizen. 

Q. And then‘fori‘ you were not subject to military duty, 
because you wc'n* a Swiss citiz(‘n ? 

The Court: I ilo not see the ])urpose ot this, unless \ou 
want to hurt your own case. I can not ])ossibly see what 
vour ])ur])ose is, e.xcept to hurt your own case, in showing” 
that he w*as ])rot(*sting his enlistnn‘nt all the time. 

Mr. .McCormick: If your Honor thinks that 1 am 
1(54 hurting my case I am willing for the ])resent to stand 
that hurt, sir. 

Q. The ])oint 1 w*ant to bring out, Mr. von Zedtwitz, is 
this: Did you at any time after you arrived of age claim 
that your name was erroneously on the military roll of 
Germanv, vou b(‘ing a foreigner? A. Xo. T have already 
answ'ered that ({uestion in the negative. 

Q. You did not make that complaint? A. T did not, no. 

Q. You w*ere familiar w*ith the German military regula¬ 
tion, that citizens of foreign countries w*ho did not ])ossess 
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Gorman citizoiisliip, if on rolled orroiioously in tlio military 
sorvico, woro lo bo discharg*od immodiately from military 
status? A. Xo, I do not think that at that tim(‘ I was 
familiar with that provision. 

Q. Well, you woro of ai>o thou, Mr. von Zodtwitz? A. I 
know that, Mr. ^IcCormiok. i 

Q. And you woro not familiar with that ruh‘? A. I 
do not think so. ! 

^Ir. McGormiok: It has boon stipulated boro'that that 
was one of the rules at that time, and that it was in force. 

Mr. 8hoar(‘r: Pardon mo. I think we did not stipulate 
it was in force; wo stipulated that it existed. I think I 
os])ecially refus(‘d to stipulate that it was in force. It had 
boon ])romuli>-atod. 

Mr. McCormick; Well, it is to the same effect. You 
stipulated to th(‘ same effect: 


'■Pl 


The followin<*- are correct translations of paragraphs 
or portions of paragra|)hs respectively indicated, of cer¬ 
tain regulations known as the ()ffic(‘rs’ Supplement Regula¬ 
tions of the (Jerman Army promulgated prior to the entry 
of the ])laintilf into military service in the German Army. 

It does not a])pear that any of the (pioted ])ortions 
K)") of such regulations were at anv time during the 
plaintiff's military service repealed or substantially 
modified. ’ ’ 


The Court: Whv go into that? That is the sort of thing 
that makes me just a bit impatient. You have all those facts, 
and yet you have wandered all over the map in examining 
this witness about things that you have got right there. 
Why do you do that ? You have the stipulation entered. 
It is just for the mere love of cross-examination? 

Mr. iMcCormick: I want(*d to ask him, your Iloiior, if he 
had complied with this military rule. 

The Court: II(* has answered you at least twice, and on 
direct examination, no. 

Mr. ;Mc('ormick: Then let it remain at no. 

The Court: But why cross-examine him about the same 
thing on which h(‘ has already answered on direct and on 
cross-examination, no? 

Mr. McCormick: But T say, T did not know it, sir. 
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Q. I understood you to say, von Zedtwitz, that you 
are a resident now of the citv of Xew York, that von are 
merely tem])orarily located th(*re.^ Do you or not I A. Xo; 
1 reside there now. 

Q. You hav(‘ not taken out citizensliip ])a|)ers and are not 
an American citizen and do not claim to he? A. 1 am not 
an American citizen, no, althouu’h I have taken out first 
papers. 

Mr. McCormick: I think that is all, sir. 


Extract from German archives offered in evidence ])y 
plaintiff. 

(Deceived and mark(‘d Plaintiff's Exhibit 13 in evidence.) 

Mr. Shearer: Your Honor, the ])laintifT r(*sts. Do you 
want to ])ut your stipulations in? 

.Mr. Stanlev: Have von closed vour case, ^Ir. Shearer? 
A. Yes, .Mr. Stanley. May it ph‘ase th(‘ Court, I 
1()6 would lik(* to offer the documents attached to the 
stipulation that has been entered into hcdween coun¬ 
sel. 

Mr. Shearer: T would like to object formally to one of 
these documents, which is the a])plication for a transfer to 
the reserve, on the e-i'oinid onlv that it is not si<>:ned bv the 
])laintiff. It is an ap])licatiou made by his superior officer, 
based upon his a])plication which T have ])ut in evidence. I 
do not want to he hound by statements made by his superior 
officer in a document he did not siirn. 

The Court: Of course this witness has testified himself 
that he did authorize an a])plication to he placed on the 
records. 

Mr. Shearer: T ])ut in his own application, hut his su¬ 
perior officer makes affidavit, with a lot of stuff in it that 
was not in his own. I want it limited to the statement he 
made himself, and his own application for transfer is in 
evidence. 

The Court: I overrule your objection, and pve you the 
benefit of an exce])tion. 

Mr. Shearer: Because T have those si<j:ned stipulations 
that we have been iisini** all the time. 

Mr. Stanley: May it ])lease the Court, T also offer in evi¬ 
dence, for the pur])ose of meetinii: what apparently will be 
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nil olijoc'lioii to oortniii iirovisions of the German military 
rc‘i>-iilati()iis and the rei»iilati()iis of the War Department, a 
duly antlieiitieated co])y of sueli retaliations. Most of this 
was in the stipulation, hut there is a question raised by Mr. 
Shearer as to liow far tlie stijiulation goes. Thisds in Ger¬ 
man, and 1 have a translation here which, of course, will be 
subject to .Ml*. Shear(M‘'s corrections. It is froih the for¬ 
eign otlice, in (bu'inan: 


“It is hereby otlicially attested, tliat the following regu¬ 
lations enumerated in text, are jiarts of the particularized 
legal regulations of the former German Reich’s 
1G7 Army, and were in force until the dissolution thereof 
in the vear of 11)19, namelv— 

And tlnm it gives these various regulations. That is 
signed bv a man bv the name of Horstmann and bears the 
seal of the foreign oflici*. The third secretary of the Amer¬ 
ican Embassy, under the seal of the embassy in Ber- 
108 lin cert dies that tin* seal of the foreign office is genu- 
in// and that that is the signature of Herr Ilorst- 

maiin. The signature* of tin* Third Secretarv of the Em- 

» * 

bassy in I>(*i*lin is c(*rtili(*d und(*r the seal of the Depart- 
m(*nt of State of tin* rni1(*d States, liy the Secretary of 
State, to be his signatui*(*. So I believe that follows the 
re(juirem(*nts of tin* d(*('isions as to the certification of for¬ 
eign laws. 

Is there any obje*(*tion to this? 

.Mr. Sliean*!*: I have* no objection to this on any ground 
(*xc(q)t to tin* words occuri’ing in this document which are 
translated “and W(*re* in foi'ce until the dissolution thereof 
in the year of 1919". Those words I object to, on the 
gi*oujnl that that is a conclusion, that it is not competent 
])i*oof—that this docum(*nt is not competent proof of that 
fact. I admit it is ])i-op(‘rly cei-tified, and I make no other 
obj(*clion. 

The (\)urt: That will be ov(*rruled with the same excep¬ 
tion, subji‘ct to tin* saim* i*ight of the court to consider it. 
.Ml*. SlanK‘y: And I ask that the translation be-marked 

“ l)(‘f(*ndant's Exhibit B-1" and that it mav be corrected 

♦ 

if theri* is anv (*rror in the translation. 

« 

('rhr(*e documents so offered by Mr. Stanley and ad¬ 
mitted in evidence are marked as follows: The stipulation 

9 ■■ ■ “Idoou 
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niid tlio oxlii])its thereto nttaelied nr(‘ ni;n*k(‘d ‘‘DefiMidant's 
Kxliibit A ill evideiiee": the copy ot' certain ])r()visioiis of 
the (lermaii military rei>:iilati()iis, in (Jinanaii, is marked 
“Defendant's Kxhi])it H in (‘vidcnce": and tlii‘ translation 
of the last-mentioned documents is marked “ Dtd'cndant's 
Kxhihit I>-1 in evidence.") 


-Mr. Stanley: That, sir, is the defendant's cas(‘. 


KV.) 


Plaintiff's Exhibit 1-A in Evidfnck. 


Ki/f/lisI/ Trauslai'um of ('<'rfi/icdfr Dahol S('/)f(OHhrr ‘J2, 

JhOS, of (/rand CotmcU of flu- ('(Uiton of Boru of Adui'is- 

siou of Planitiff and Ills Mtdltcr lo I*«-ii/rsr Cdizt'iisjdj). 

Th{‘ (Jraiid ('oiiiicil of the* (’anton of l>(*rn certi(ii‘s here¬ 
with, that it has admitted to the P>(‘rn(‘S(* citizeiishi]) Mrs. 
Morif Klisc i'ou Z(‘diK'lfufe Hroch'cnnd(lo-i'(ddirrll, horn 
on the ISth day of duly ISdl, of L(*i])zi,i;‘, Widow of th(* 
Daron Mordz ('tni roit Zedhrdz. in llilti‘rline:en, to whom 
tlu‘ commune of Thun has (MisuriMl its town citizcniship by 
way of donation. 

i>y virtiu' of this Mrs. rou Zedhrd: as W(‘ll as h(‘r son 
\V(ddrdtar K(n/rad Erust Atdou ir/7//r/>y/ Ecn!nmud^ a 
minor, horn on the 8th day of May lSh() aiT* (U‘clared ])os- 
s(‘ssed of all the riuiits and advanta.e'cs whic'h the con¬ 
stitution and the laws ensure to citizens of the ('anton of 
Bern. 

Iho'ii, the :2-nd day of Septeniher 1!M)S. 

In the name of the (Irand (’oiincil: 


L. s. ] 


170 


The President : Si- JEXXY. 
The State (’lerk: Si- KISTLER. 

Lrf/isUd ion. 


The iindersi-ned JoJni KrarJionJondd, iinhlic Xotary of 
the ('anton of Hern, Switzm-land, c(M'tities h(‘r(‘with, that the 
translation ahovi‘ mentioned is corr(‘S])ondin- lit/(‘rally to 
the ori-inal document which Mr. Waldmnar von Zedtwitz 
has put before him. 
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reiiified in tiio oflico of tlie undersigned notar}^ at Steffis- 
Inirg-, Canton of Bern, Switzerland, the 9tli dav: of April, 
1924. ‘; 

lirq. Xr. 12(). 

1 seal. I J. KRAHENDUEHL. 

Legalise 

Cliancollerie d’Etal de Berne 
[sKAL.J Le Chanceller. , 


CoxrKI)Ei:ATIOX OK SwiTZKia.AXI), 

Cltif and Canton of Berne, ss: 


Consulate of the Lnited States of America, Berne, Switzer¬ 
land. i 

1, Tlioi-nwc*ll Haynes, Consul of the Ignited 'States of 
America at Ihuaus Switziu'lajid, duly commissioned and 
(lualitied do heri'hy (‘(u-tify that .Monsieur Breohbuhler, 
whose signatui'e is subscribed and whose official seal is 
atlixed to the for(‘going docunuuit was at the time of sub- 
sci-ibing tin* same Acting Bigisti’ar of the Canton,of Berne, 
duly commissiom'd and (iiialilii'd to execute such acts. 

In witness wluu-cof 1 have iKU'eunto set my hand and the 
s(*al of th(‘ consulat(‘ at Pxm'ik* this loth day of April 1924. 

(Signed) TllORXWELL HAYNES, 

IsKAi.. 1 ('onsid of the Cnitrd States of America. 

Service No. dbt). : 

Fee $2. Frs. 12. 

('fhis is set foi'th and numbered as “Exhibit 1-A^’ in the 
(‘xhibils aunexed'to tin* sti})ulation of ^Tarch 13, 1926.) 
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Fi.aixtikk's Ex II hut 2-A ix Evidence. 


1. English ti’anslation of certili('ate of Political Depart- 
numt of Swiss Confederation dated March 10, 1908. 

No. 213. No. 331. ’ 


The Political Department of the Swiss Confederation, 
after having considered an a])plication of the Government 
Council of the Canton of Berne, of January Ipth, 1908 
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011(1 aft(*r liavin^ convinced itselT tliat the provisions of tlu‘ 
F(*(Ieral Law of June ^otli about the ac(juisitioii and 

renunciation of citizenshi]), and that especially the ])rovi- 
sions of ])ara^ra}>h 2 of that law have Ikhmi observed, de¬ 
cides : 

1. That th(‘ ])(‘rmission to ac(jnire the riirht of citizenship 
in a Swiss coinmnnitv and canton is uranted to Laroiiess 
Maire Klise von Zedtwitz (Ft. l>(‘rn) from Leipzi.i;- (Sax¬ 
ony), horn July 18th, 18ol, residiiii** in Switzerland during; 
more than 2 vears, a widow, as well as to her son, a minor. 

2. The Federal ('hancerv is ordered to i^ive the enstomarv 
docninumt to the ])etitioner free of ehari^e. 

J. Fxtract of the minutes to the Political l)t‘pt. z. K. 
Ihn’ii, .March loth, 1008. 

A])])rov(Hl: The Political Department, by Presideiital 
order. 

(Siirned) The Federal President: BKFXXKR. 

Documents Submitted. 

1. F(‘rtilicate from Hilterlini;-i‘n about domicile and be¬ 
haviour. 

2. .Minutes of the Fommnnity Fonncil Thun. 

M. Foundation contract b(‘tween Baroness v. Zinltwitz and 
th(‘ community Thnn. 

4. Birth certilicate. 

b. (\*rtiti('ate of orii^in. 

0. Death certificate (eo])y). 

Doennumts 1-0 will b(‘ returned to p(‘titioiu*r. 


Xext of Kin. 


P(‘titioner: 


diild: Waldemar Konrad Frnst .\nton Willu‘lm Ferdi¬ 
nand, born 8. V. 1800. 

Remarks. 

The acMpiisition of the Swiss citizenship by a (ler- 
17- man. Frenchman, Italian or Austrian etc., has not the 
elTect to free him of tin* militarv service in his former 
country, unless the competent authorities have released him 
from the former body politic or ap[)rov(‘d tin* natnraliza- 
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tion abroad. The Federal Fouiicil refuses to use its good 
offices for such naturalized aliens as far as their former 
i^overnments are eoneerned. ' 

11. Fnglisli translation of petition of Government Coun¬ 
cil of Canton of Bern dated January 13, 1908. 

The Government Council of the Canton of Berne to the 

Swiss Bundesrat. 

I 

Mr. President, Messrs. Members of the Council: 

In accordance with Article I, Paragraph 2 of the Federal 
Law of June 23, 1903, regulating the accpiirement of the 
right of Swiss citizensliip, we have the honor to address 
tile following petition to you: 

Jt is reijuested that iiermission be accorded to acquire 
Swiss Communal and Cantonal citizenship for herself and 
her son, unto Freifi'au Marie Elise von Zedtwitz, nee 
iL'echersridge-CaJdwell, born July 18, 1831, of Leipsic, 
widow of Freiherr Moritz Kurt von Zedtwitz, in liilter- 
tiiig(‘n, mother of a minor son: Waldemar Konrad Ernst 
Anton Wilhelm Ferdinant von Zedtwitz, born May 8, 189G. 

We base this application on the following: 

Freifrau von Zedtwitz, who, together with heri son, has 
resided uninterruptedly since 1903 at her country seat Char¬ 
treuse in the Commune of Hilterfingen near Thun, enjoys 
a very good re])utation and disposes over a fortune and an 
income of considerable amount. By contract of Founda¬ 
tions of Oct. 1, 1907, she lias placed at the disposal of the 
Commune of Thun tlu* (.’apital sum of eighty-live thousand 
Francs for the puiqiose of establishing a Vacation 
173 Horne for school children reipiiring recreation and an 
Asylum for ('onvalescent Children, and has, at the 
same time, pledged herself to contribute the sum of three 
thousand Francs yearly toward the cost of operating the 
Asylum. For the ])urpose of giving visible expression to 
the gratitude of the citizens of Tliun for this generous gift, 
the Burgeri-at of Thun did resolve on the 24th of October, 
1907, to olitain for Freifrau von Zedtwitz and her son 
citizenshi]) by gift in the City of Thun and has commissioned 
the Administrator of the Commune to take preliminary 
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steps to secure that result. Fn‘ii‘rau von Zedtwitz declared 
lierself in accord with llu* action ol* tin* I'>ui*u-errat on Xov. 
16, 1907. 

We approve the ])roceedine:s of the i>ni\Lrerrat oi Thun 
and on our side shall accord to Freit'ran von Z(Hltwitz ])(‘r- 
mission to ac(iuire citizenshi]) of the (’ity of Thun, as soon 
as you Mr. President and M(‘inl)(‘rs of th(‘ Pouncil have* 
J 2 :ranted our ])etition to that effect for which wi* l)es]Hnik 
vour consideration. 

We add to this ])etition as exhihits, with the r(‘(juest that 

thev be returned to us aft(‘r use*. lh(‘ c(‘rlificat(‘ ol' nationalitv 

• • 

of Freifrau von Zedtwitz, tlu* certilicate of l)ii*th of lu‘r son, 
a certificate of death of Frinlun-r Moritz I\ni*t von Zedt¬ 
witz, a certificate of the (’oinniniK' of IIilt(‘i-fin.u-en. a copy 
of the P''oundation De<‘d and an c'xti-act from the .Minutes 
of the Burgerrat of Thun. 

Awaitiinr the information as t(» vonr action in this matter, 
we assure you Mr. President, (‘t<*. 

Dated, Berne, Jan. lo, 19()S. 

[Seal of the Bei;-ierun<i-si'at of the (’anton of Beinie. | 

Signed in the name of the Pegiernngsi-at. 

The President: Sig. KLAV. 

State Secn‘tarv: Sig. KIS'rLFP. 


174 The undersigned certifies lun-eby that th(‘ for(‘going 
documents confoi-m to the originals and that the sig¬ 
natures are genuine. 

Berne, April 21, 1926. 

[Seal of Federal diancellory. ] 

Federal Foreign Police, Xatnralization : 

(Signed) I)k. ALOVS vo.x KFDIXO, 

Ass/sf(ll/f. 

Xo 211. Fr. 5. 


Seen for certification of the signatnr(‘ of tin* Federal 
Foreign Police Xatnralization on the two abo\H‘ docninumts. 
Berne, April 21, 1926 . 

Swiss Federal Chancellory: 

FLUKI, 

Chief Registrar, 
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rLAiNriKF's ExmiiiT 3-A in Kvjdence 


I. translation of cortilioate of Community Coun¬ 

cil of Ililterlini^cn dated I^Y'bruary 8, 1908. 

Ccrilficotc. i 

(Stamp.) 

The Commnnitv Council of I liltertini^cn certifies here- 
witli: 

Tliat TAvljj Marie Ellse roii Zedfivitz born Caldwell from 
Lcipzii;' and lier son Waldriiiar Konrad Enosf Anion 1157- 
1i(‘iin Ferdinand ron Zedfirifz have resided in the said com¬ 
munity nninterriiptedly since 1903. 

UiltcM’lin.uen, F(‘bi'nary 8, 1908. 

For tin* Conininnitv Counsel: 


SEAL. 


The President: C. RUPP. 

Secretarv: IL BUIILiMANX. 


H. Certificate of icrantini;* citizenship in the City of 
Thun dated dulv 0, 1908. 

('erf I Heat e (t rani inf/ ('if izensJii/). 

Ladjf Marie FJise ron Zedfirifz nee Breekenridf/eZ'afd- 
irell born duly 18, 1851, from Leipziii:, the widow of ^loritz 
Curt, domiciled a1 Chartreus(‘ Castle near Hilterfingen re- 
ceiv(Ml for herself and hen* son Waldemar Konrad Frnsf 
Anfojf jmiieliH Frrtfinand ron Zedfirifz, born at Berlin on 
^lay 8, 181M), on Ili(‘ 191 li day of Mai'ch, 1908, the permission 
fi-oin 11 k‘ lli.ub (lov(*rnni(*nt Council of the Canton of Bern 
to a(*<inii-(‘ within six Tiionths the ri.i;'ht of citizenship of the 
City of Thnn. t*nd(‘r st]*en.i»th of this ])ermission and to 
.iiive (‘Xpression of the ii’ratitnde of the citizenry of 
17b Thnn b(‘canse th(‘ Baroness von Zedtwitz had i»‘iven 
th(‘ sum of 85,()t)0 francs for the purpose of 0 ])enine: 
a vacation honie for school children needini*' r(‘creation and 
for a home for convalescent children and also bound her¬ 
self to make a vearlv contribution of 3,000 francs to cover 
the cost of opei'ation of the homo, the Commnnitv of Thun 
unanimouslv deended at the Assemblv called for and which 


! 
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took j^lace this day in tin* i’orni prescribed l)y law to make 
a bequest to Baroness von Zedtwitz and her son ot‘ the riiA'lit 
of honorary citizenship of tlu* (’ity of 'riiun. Therefore tin* 
])resent eertitieate .irrantin.a* eitiz(*nship is aiveii to Baroness 
von Zedtwitz and her son for the ]>nr})os(‘ of ])resentin,ij: the 
same for api)roval to tlu‘ Ili.ali (loxan-nineiit (’oiineil of the 
Canton of Bern. It is fui'tlun* de('lar(*d. pi-ovid(‘d the ap¬ 
proval of the (Jov(‘rnni(‘nt Coiineil as w(*ll as naturalization 
be lirranted hv tlie Brand ('onneil, tin* coninmnitv of the (’itv 
of Thun ohliires itself to ])erinit Baroness von Zedtwitz and 
lier son to enjoy all riiilits and to assuiiu* all ohlia*ations 
connected with their capacity as citizens of Thun and to 
})lacc them in ev(*ry respect on the sanu* level as the other 
citizens of the citv. 

^lade in Thun, dulv (>, IDOS. 


For the Citizens' (.'ommunitv: 


[SKAL.] 


President : PhTFA', Xnhir. 
Sec ret a rv: lirFF.XFB. Xohir. 


III. English translation of r(‘S(»hition of Bovcunimenl 
Council of C'anton of Bern of March PJ. PJhS. 

Mccfiiif/ nf flir (un'cnnncuf ('nm/cil MfU'ch P). PM)S. 

1433. Permission to Purchase Itiglil of ('itizeiiship. 

177 On Fehruary PJ, PM)S, tin* Community ('ouncil 

of Thun petitioiK'd tlu* (lo\’ernment Council to 
demand from the Federal Council the ))(*rmission of Mrs. 
^lary Klise von Zinltwitz nee Bi'eckem-idge-Caldwell, horn 
July IS, 1S31, from Lc*ipzig. tin* widow of Moritz-('urt, 
in llilterfmgen when* she ri‘sidv‘s since PtM.”, the luotliei* of 
a minor son, Waldemar Konrad Ern>t .\nton Wilhelm 
Ferdinand, horn .May S, ISiMi, to acquire tin* right e.f citizeii- 
ship in a community in ('anton according to paragraph I, 
subdivision ‘2, of the Fiuleral Law of June 23. PHi.q. ainl that 
it gives its permission to tin* Community of 'rimn to grant 
the right of citizenshi]) to Mrs. von Zedtwitz and h<*r son 
as a gift. 

As a basis for this petition it is stat(‘d that Mrs. von 
Zedtwitz has bound herself hv a foundation contract of 
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Octob(M' 1, 1907, to give the Cornnuniity ot* Tliuii a capital of 
So,000 francs for tlie ])ur])()se of estalhisliing a vacation 
home for school childnni needing a rest and for a home for 
convalescent children and tliat slie hound herself to make a 
yearly contri])ution of 3,000 francs for covering the ('osts 
of kee])ing n]) the home'. To giv(‘ an outward ex])ression of 
the gratitude of tlu‘ citizcniry of Tlnin for this nohlc gift the 
Community Council of Thun (h‘ci(h‘d on Octohen* *24, 1907. to 
obtain for .Mrs. von Zedtwitz and Ikm* son the granting of 
the right of citizenship in the City of Tlinn as a gift. Mrs. 
von Zedtwitz agreed to the int(‘ntion of the (kmimnnitv 
(/onncil of Thun in answei* to a ]a‘tition of th(‘ (Jovernment 
Council dated February To, 190S, the Federal Council gave 
Mrs. von Zedtwitz and Inn* minor son on March 10, 190S, 
the permission to ac<iuii*(‘ tli(‘ i*igbt of Swiss citizenship. 
Ilased on these facts and after having s(‘(‘n the certificates 
necessary for obtaining tlie right of citi/AUiship as r(‘(]uired 
in Paragraph 73 of the law for foi-(*igners dated December 
21, 181(5, Mrs. Marie* Flisi* von Zenitwitz and her 
178 minor son is her(‘by grante‘d the* ])(‘rmission to ac- 
(piire the right e)f citiz(*nshi]) in the City of Thun 
within six months. 

The re])resentative* of the* (iove*i*nm(‘nt (H(‘gi('rungsstat- 
thalt(*r) in Thun is oi*de‘re*d to suin-e‘nd(‘r this ])(*i'mission to 
the Cemimunitv Council of Thun against ])avme‘nt of the* 
state's fee of 40 francs and (50 c(‘ntime‘s. 

To the Police Departme‘nt. 

P^'or true extract from the Minut(‘s. 

(T.FKMx OF TIIF STATF, 
Per-. 


IV. Fnglisli translation of iiatui*alization l(‘tl<'rs of Au¬ 
gust 7), 1908, e)f (iovernme*nt Council of the* (Mnton of r>orn. 

Mrrtlnp of the, (ioronnucut Council August 5, 1908. 

3(547. Xaturalizat ion. 


The (Jraiiel Council is re(]Uested, subj(‘ct to llie customary 
re*serves, te) grant the right of the citizenshi]) of the State 
of Bern to Lady Marie Flise von Zedtwitz nc*e Brecken- 
ridge-Chddwell, born July 18, 1851, widow of Moritz Curt 
from Leipzig, land owner at riilterfingen, mother of a 
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minor son and to whom the (V)innuinily of Thun has assured 
the right of eitizensliip as a gift. 

For true e.xtraet. 


(’LFKM\ OF TIIF ST.ATF, 


er 


V. Fnglish translation of li‘tt(*i's of eitizcnship dated 
October b. 1!)()S, l)y (iov(‘i*nnu‘nt Oouncil of the Oanton of 
Bern. 

Mrchiiff nj fjic (torcruux-uf (’oiatrif Ocjobcr II), 1I)()S 
4()I)L\ 0(‘rtilicat(‘ of (’itizenship. 

Mrs. .Marie Flise von Z(‘dtwitz ikh* P)reckeni'idg(*-OaIdwelL 
])orn duly IS, ISdl, from L(*ipzig, widow of Pai'on 
171) Moritz (hirt \'on Z<‘(ltwitz in 11 ill(‘rliiig(‘ii, mother of 
a minor son Waldemar Koni’ad Imaist .\iiton Wilhelm 
Ferdinand, born May S, ISDb, to whom tlu‘ right of eitiz(‘ii- 
ship in the State of Pxm’ii has b(*en gi'antt'd by th(‘ (h‘('ision 
of the (Ji'and Oouncil of S(‘ptembcr *27, IDOS, ])i'(*s(‘nts tin* 
c<‘rtiticat(‘ of citiz(*nshi]) granted to h(*r as a gift by th(‘ 
Oommunity of d'hun on Seplmnbiu* “J(), IDOS. 

F])on ])n‘sentation of this ccrtilicalt' of citizenship it is 
<h*cided to hav<‘ tin* naturalization (‘ortitieato for Mrs. Marie 
Flise von Zedtwitz n(*(‘ r)roek(‘nridg(*-Faldwt‘ll and Waldo- 
mar Konrad Frnst .\nton Willu'Im Ferdinand von Zedtwitz 
issued. It is howevtn* (‘X])r(‘ssly stat(‘d that the latter is 
]K)t lu‘r(‘by rcdievod from ])(‘rforming military duty in (b*r- 
many, unless (•om])otent authorities hav(‘ r(‘h*ased hiTU from 
the body politic to which In* ])elong(‘d up to tin* pri'seiit tinn* 
or apt)rov(‘d liis naturalization abrcunl. 

The n‘])res(*ntativ(* of the (}ovcrnm(‘nt (I\i‘gi(*rungsstat- 
thalter) of Thun is lu‘r(‘by oi‘(U*r(Ml to surrend(‘r the natural¬ 
ization docum(‘nt against payment of the state's fee of 7)07 
francs ‘20 C(*ntimes to tin* .\dministrator of tin* Community 
of Thun, oflicial notai*v Kufein*r tln*rc*, for the Fommunitv 
of Thun and Mrs. von Zedtwitz. 

To the Police Department. 


P\)r true extract. 


('LFKK OF THF ST.\TF, 


Per 
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VI. Certification of documents hv State Cbaiieellerv of 

• • 

tlie Canton of Bern. 

Certificate Relatiiiq to XaturaJizatinn Document, 

Z e/t t H'itz—B rechoo/rifIf/e-( 'at ft u'ctl. 

The undersigaied Actiii.u' (’l(‘rk of tlie State of the 
ISO Canton of Bern, Switzerland, wlio has beem entrusted 
with th(‘ supervision of the archives of the State 
Chaiicelleiw accordini*' to le.i;'al ])rovisions c(‘rtifi(‘ddierewith 
with the attached documents mentioned l)elow that is: 

1. Certificate from the Communitv of lliltertiim-eii. 

2. Certificate assuring tliat right of citizenship will be 
granted. 

3. Permission to actpiin* I'ight of ciliz(*usliip l)y purchase. 

4. Naturalization. 

o. Certificate of citizenship. 

have been ])r(‘pared in accoj'danc(‘ with I’egulations ]n‘e- 
scribed by B(‘rn’s law and that th(‘y aia* time co])ies of the 
original document. He furtluu- c(U'lities that the signatures 
affixed under said document are genuine. 

Bern, April 12, 1926. 

For the State (fiiancellerv. 

[Seal of the State Chancellery of the Canton of Bern.] 

(fierk of th<‘ State, BKhXM IBUHLFR, 
Per-. 


VII. Consular Certificate. 

Co.VFEDKHATlO.V OF S WFrZKKLA X I), 

C/7// auf'l Canton of Brrnr, ss: \ 

Consulate of the United States of America, 


I, Donald B. Heath, Consul of th(‘ I’nited States of 
America at Berne, Switzerland, duly cf)mmissioned and 
({ualified do hereby certify that Monsiiuir Brechbuhler, 
whose name is subscribed and whose official seal is affixed 
to the foregoing document, was at the time of subscribing 
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the sanio Actiiin* (’liniiccllor of tlio (’aiiton of Uri’iio, diilv 

* « 

commIssioiH‘(I and (lualiliod to oxocuti* sucli acts. 

Ill witness wli(‘r(‘of I have liei*ennt(> si‘t niy hand and tin* 
seal of the Consulate* at Berne tliis l.'ltli day of A])ril ld‘J(). 

(Si-ned) DOXALI) K. IIKATIl, 

[seal.] ('oitsul of the rKited States o/ AiKeriea. 

Service Xo. 4!to. 

Fee $‘2. Frs. 10.(JO. 
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Flaintikf’s FxHinrr 4-A in Fvioknc'K. 


EiiffllsJi T raKstathm of ('ertifieate Daleil SojdcKiher 20 , 
1!H)S, ht/ the Com iKHKc of flic ('if if of 'riniit. 


4'ranslat ion. 


[sKAL.l (Co])y) Lett(‘r of Citi/A*nshi|). 


4'he Town (/ouneil of tin* Town of Thun (-(‘ililirs 
]i(‘rewith as follows: Freifrau .Marie* Flise* von Ze*<!- 
twitz ne*e* I>re*ekenridue*-(Mlelw(‘ll, hoi’ii duly 181 h. 18.‘)1, of 
Leipzie, widow of the* late I>aron .Mortiz Curt von Z(*d- 
twitz, re*sielent at Sehloss (’harti'e*use ne*ar 11 i!ti*rrnm‘(*n r<*- 
eeiv(*el for he*rse*lf and he*r son \Vald(*inar Konrad Frnst 
Anton Wilhe*lni Fe‘rdinand von Ze*dtwitz, hoiai in l>e*i‘lin. 
May 8th, 1800, on the 10th .March, 1008, at tin* r{*tiuest on 
lier behalf niade‘ here by the* Iliiili (’oinniissioin*!' of lln* 
Canton of l>e‘rn tin* ])e‘rniission to ado])t tin* eitizi'iishij) 
of the Town of Thun. On the* li'ron-d of this ])(*rndssion 
anel in orele‘r to li'ive* sonn* visible* (*.X}n'e*ssi(»n of uratitinh* 
on the* ])art of tin* (’itize*ns of Thun for tin* donation of 
Francs 80 , 000 , by Fre*ifi'au von Z(‘dtwitz for tin* purpose* 
of foundini*- a re*ereation-honie fe)r e*hilelr(*n in ne‘(*el e)f i-n- 
euperation and an asylum for eonvale*scent ehilelre*n anel who 
also furth(*rmore* be)und h(‘rse*lf to make* an annual subsoiap- 
tion of Fre's. 2.000.—. to the* e*e)sts e)f upke*e*p e>f the* .\sylum, 
the Town Coiinse*! e>f the Te)wn e)f 'riiun re*se)lve*el unani- 
mouslv in their me‘etim*- of the Oth of Julv, 1008, te) i*-rant te) 
Freifrau ve)n Zeeltwitz anel to he‘r sein the hone)ry eitize*’)- 
slii]) of the* Te)wn e)f Thun. Ac'ceirelin.My Freifrau ve)n 
Zedtwitz and her son occupy the same position anel have the 
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niarn('t(‘r of citizoiis of lliat town in rojj^ard to the rights 
and duties of its eitizens. 

4diis admittance to tin* citizenslii]) resulted under the re- 
serv(‘ tliat naturalization he de(‘lared hv the Highest Conn- 
cil, which was granted on the 22 September, 190S. 

182 In legalization hereof this Lrifer of Citlzonsliip 
was ])re])ared and handed over to Freifrau von Zedt- 
witz and to her son. 

Tile date of issue of this hdtcu* of (htizenshij) is 26 Sept., 
1908. ; 

In the name of the Town Council. 

The President:-. 

(Signed) J. JTTPy, Notary. 


The Secretary: 
(SigiK'd) 


FK. HUFFNER, Notary. 


In certitication that this is a true co])y of the original. 
Thun, 11 ^lay, 1915. 

The Town Cierk. 

[seal.] (Sig.) FR. RUFEXER. 


The ])receding signature of Mr. Rufener, notary and 
town clerk of Thun is hereby attested. 

Thun, June 11th, 1915. 

Stam])—Seal—Signatni’(‘—Sig. Pfist(*r. 


Visum of att(‘station. 

Peril, Jun(‘ 15th, 1915. 

Stamp—S(*al—Signature—Sig. Kistl(*r. 


The undc‘rsigiu‘d Johannes Ki’ahenbuhl, notarv of the 
canton of Bei-ne, with oflice and seat in Steffishurg, con- 
tirms herewith that tlie ])res(Mit translation is in conformity 
with the contents of tlu‘ original jirescmted to liinh written 
in the German language. 

Steffisluirg, tli(‘ 11th of January, 1922. 

(Signed) ‘ J. KRAIIEXBUHL. 


Reg. Xr. IJ. 

Xo. 624. (Soak) (Seal.) 

(This is set forth and numbered as ‘‘Exhibit 2-A” in the 
exhibits ann(‘xed to the stipulation of March 15, 1926.) 
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rLAFN'IIFK *S HxiIIIirr O-A IN’ Kvidexck. 


Ki)(jlisJi Trdnsldl ’mu o/ ('rrf i/icaf (' Dah'fl Maif 11, 1915, hif 
('ittz(‘iis' ('oiHmnual ('nnucd of Thuu of ration of 

Plaintiff on tJir Pah' of Pltlzon. 


Swiss (,’() X K1-: I) K KA'r i(> x, 

Panton: Bern, 

Official District: Connnuiic of Thun: 


(('oat of Arms.) 


(.'ertilicato of ('ili/.misliij) 
c'orclat of elaiiuary 2S. 
1885.) 


foi‘ an Unmarried Person (Con- 
1854, and Statute of .\rarch IG, 


We, tlu‘ CitlztMis' ('ommnnal ('onneil of Thun, liereliy 
eerlifv that tin* hohh'r of this e(‘rtiti('at(‘, Waldemar Konrad 
Krnst Anton Willn'Im Ferdinand von Zedtwitz, lawful son 
of Ihiron Moritz ('art von Z(‘dtwitz, d(‘eeased, and Marie 
Flise net' r>i‘eckenridiie-('aldwell, dee(‘as(*d, horn May 8, 
189(5, in Merlin, is r(\i 4 istt‘red on th(‘ roll of eitizens Xo. IV, 
Folio (198, is a citizen (G* the (’ommnne of Thnn and we will 
recoi;‘nize him ;is such at all times. 

In virtiu‘ wluoN'of wi‘ i.i'ive th(‘ d(‘linit(‘ assnranee that our 
saitl fellow citizen is to 1)(‘ rc‘ci‘ivi‘d in our community at 
any tinu* and under all circumstances. 

Subject to any lawful rcenlations that may at any time 
be enacted conceiniine’ persons' abode for ])urpos(*s of poor 
relief. 

This certilicat(* of citiz<‘nship has b(‘en made, si^'iied and 
sealed in accordanct* with tin* pra(*tic(* and form customary 
in this place. 

Issued at Thun, May 11, 1915. 

The Vice PiH'sichnit of the ('itizens' ('ommunal 
184 C'ouiH'il:-. 

W. SOLD AX, 

T rea^urcr. 


(Siu’ned) 


Sccrctarjf. 

Notary, 
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XoTE.— Til case of marriage this certificate of citizen¬ 
ship mnsl 1)(‘ ri'tlimed without delay to tlie aiitliorities who 
hav(‘ issiu‘d it that it may he replaced by aiiotlun* accord¬ 
ing to the circumstances of the case. 


The gxmiiineness of the above two signatures is attested 
with the addition of the ofhcial s(‘al in Thun, June 11, 1915. 
(lovernmental Staatholder: 

SI KG EL, Signature. 

With urgent recommendation to a good reception and to 
the benefit of authoritative protection, the gmiiiineness of 
the signiatnre and of the si‘al of the Governmental Staat- 
hold(*r of Thun is autluMiticated for the State Ghancellerv of 

•r 

ITerii bv tin* (1erk. 

liern, loth June, 1915. 

Xo. SoOT. Swiss Hevcniie Stain]) for 25 cts. 

For tht‘ Stati‘ Fhancellcrv of Ilcrn. 

(S i gnat n r (‘ ill (\gi 1 >1 e.) 


Gant on: Ihuni. 


Two K(‘venu(‘ Stamps, 


JO cts. each. 


Th(‘ und(‘rsigned Johaniu's Krahenbiihl, notarv of (hinton 

» ^ • • • 

l>ern, with Office and S(‘at in Stenisburg, hereby cer- 
1S5 tilies on tii(‘ basis of ])(‘rsonal comparison that the 
for(‘going co])y (])hoU)gra])hic) agrees exactly with 
the original laid IxJ'ort^ him bv Mr. Waldemar Konrad 
Ernst .Anton \Vilhc‘lm Ferdinand von Z(‘dtwitz of Castle 
Chartreuse* at 1 lilterting(*r, (’anton l>(‘rn, Switzerland. 

(\*rtitied in the Office of tin* undersign(*d X^otary in 
Steffisbiirg, January 7, 1922. 

(Repetition of Date*.) 

J. KR.UrEXBUTIL. 


Rrg. Xo. 5. 

Stamp of J. Krahenbiihl, Xotary of (’anton TTern. 
(Seal (’aiitein l>e*rn State (Jiance‘llor.) 

Vise*; State* Chanc(‘llery of Be*rn. 

Xo. (flJ. State Clerk 1. V. Stahli. 

Two Revenue Stamjis for res])ectively 1 and 2 Francs. 
Stamped: State Chancellery, January 13, 1922.: 
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(^iTv AND (’antox of I>ki;xi:: 

Consulate ol* tlu‘ riiil(‘(l States of America. 

I, Jolin Jani(‘s (’ousul of the United States of 

America, at Bcu'ne, Canton of Berne, Switzerland, duly 
commissioiu'd and (jnalili(‘d, do Inu’chy certify that Monsieur 
Stalili, whos(‘ siynatur(‘ is su])scril)ed and whose official 
seal is allixed to tin* for(‘ii-oine: document, was at the time 
of suhscrihinii,' the same, Suhstitut(‘ of the Chancellor of the 
(Mnton of B(‘rni‘, duly commissioiu'd and (inalified to (‘X- 
ecute such acts. 

In wiliu'ss whcH'of 1 hav(* herc'unto s(‘t my hand and the 
S(‘al of tin* consulat(‘ at Berne, this thirteenth day of 
January, A. I). 11)22. 

IcoxsruAi: skal. | JOHN J. MKILY, 

('niisiil nf fjtc Vii'iicd Sfairs of A)a('rK'a. 

Fi*e Stamp. 

S(*rvice Xo. 07. 

F(‘e .S2.()(). (Frs. 11.) 

(This is set forth and numbered as ‘‘Exhibit o-A" in 
('xhibits annex(‘d to stipulation of .March IJ, 102G.) 


ISO 


Pi.Aix tiff's Exiiiiut ()-A IX Evidence. 


Kn()H^h 1'ransJaf'mu o/ ('('rti/icafc DaUol Maij 28, 1017, hif 
('ifizcas i'onacU nf Than That Tlaiiififf Is a Siriss Clti~ 
zrn. 

Seal of tlu' Council (J' (htizens of Thun. 

00 (’eiitinu's stamps cancelh'd .May 2S, 1017. 

Onicial Certificate. 

The (.'ouncil ofCitizi'iis of 'I'hun herewith certifies that 
^Ir. Waldemar Konrad Ernst Anton AVilhelm Ferdinand 
von Zedtwitz, son of the late Moritz Curt von Zedtwitz and 
of the late .Marie Elise, nee Bi'eckenbride'e Caldwell, born on 
^May S, ISOO, owner of (Oiateau (’liarti’euse, at llilterfin<>-en, 
near Thun, ])ossesses full rii>-hts of citizenshij) of the Town 
of Thun and is a Swiss citizen. Mr. von Zedtwitz, accord- 
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in^ to Inw, is of full airo and entitled to act independently; 
li(‘ received a formal certifi(‘ate of nationality on May 11, 

11)15 dnlv issued l)v us. 

• • 


Thun, May *28, 1917. 

In llie name of the (’ouncil of Citizens. 

The President: (Sii’med) SOLDAN. 
Th(‘ Secretary: (Signed (Illegible.) 


Seal of the Slate Chancery, Canton of Bern. 
Legalized. 


(Xame and signature illegible.) 
Seal of the Bureau of Home Affairs, Thun. 


18/ Certified Slate Chancerv of Bern. 

Seal of the State Chancerv, Canton of Bern. 

50 c(*ntinies and 10 centim(‘s stamps cancelled by the State 
Chancerv .Mav 29, 1917, Bern. 

‘ The Vice (diancellor: (Signed) ECKERT. 


Legalization by American Consulate at Bern, Switzerland. 


(This is set forth and numl)er(‘d as “Exhibit 4-A’’ in the 
exhibits annexed to the stipulation of March 13, 1926.) 

188 Plaintiff’s Exhibit 7-A 


Cancelled Stani]). 

Kinjlish 1'nnisJafion of ('rrlificafr daicd January 1, 1922, 
}>fl tJir ('onnnuuc of Cif// of Thun That plaintiff had 
Ac(juirrd an ft Thru had Cifi:<‘nshij) of the City of Thun, 

Swiss CoNFFOKIIATlON, 

('anion of Be Die, 

Jnrisdirfional Di.'^trict of Thun, \ 

OOicial Documentation. 

I 

I 

1310 community of citizens of the town of Thun, canton 
of Berne, Switz(‘rland, florajnents hrreu'ith that d/rj Walde- 
}nar Konrad Ernst Anton WUludw Ferdinand von Zedt- 
iritz, horn May 8th, 1896, in the castle Chartreuse, mu¬ 
nicipal district of Ililterfingen, canton of Berne, Switzer¬ 
land has acMpiired on the Gth July 1908, sixth of July one 


10—4555a 
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thonsniid iiiiio Inindml and tliv.ritrlit of ('itizoiisliip 

(d* tlu‘ town of Thun ])()ssc‘ssi*s it to this day. 

d’ho uToat war and the tem])orary al)s(‘n(*(‘ of Mr. von 
/edtwitzdo not in any way inthienec* tills I'in’lit of eitiz(*ns]iip. 
(iiv(‘n in Thnn, Canton of l>(‘rn(‘, Swiizi*i-land, tin* 7th Jan- 
narv 1!)22. 

Foi* the I>oard of eitizcnis: 'ldi(‘ Pr(‘sid(*nt : Sie;. Fl-i. 
IirXZlKFK. The Seeretarv: Si- FR. RFFFXFKT 
Xofar. 


Th(‘ ])i-eeedin2: si-natnres of F. Ilnnzikcn- Fr. Riifinier, 
notary, ])i'esid(‘nt seercdary of tin* Town Conncil of Tliun 
aix‘ here])y attested. 

'riinn the 11th Jannaiw, 11)22. 

'rh(‘ .Vmtsverweser: 


rsKAi..] 


Si- (;()XZF\MF\(dr. 


ddi(‘ nndersi-ned J. KI'iiluniliiihl, notaiw of the canton of 
Berne, with office and s<*at in Stetlishur-, contirnis 
ISD her(*with, that tli(‘ pr(‘sent translation is in con¬ 
formity with the con-ents of the ori-inal ])res(‘nt(‘d 
to him, written in tlie (lerman lan-na-e. 

Steflislinr-, the 11th dannarv 11)22. 

IsKAL.r Si- d. KRAIlFXBriIL. 

R(‘-. Xr. 22. 

Xo. GIF. • • 

(’anc(‘lh‘d stamjis (2). Seal. 

Be-lanhi-t Staatskanzii*! Bern dei* Staatsschianher i. t. 
Stalhi. 


(h ’r V A I ) Fa n 'r (> n o k B i-: n x e : 

(kmsnlate of the United States of America. 


T, John James Meily, Consul of tlie United States of 
.•Vmm'ica at Berne, (’anton of B(‘rne, SwitZAO'land, diilv 
commissioiKHl and (pialitied, do hereby certify that .Monsieur 
Stiihl, whose si,-natni*(‘ is snbscrilxHl and whose official seal 
is affi.xed to the fore-oin- document, was at tin* time of sub¬ 
scribing the same. Substitute of the (’hancellor of the (A^n- 
ton of Berne, duly commissioned and qualified to execute 
such acts. 
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Tn witness wlioivof, I liavo heronnto .set my hand and the 
seal of the Consulate at Herne, this thirteenth day of Jan- 
n *1 w A I) 

’ [SE.VL.]* Si- JOHN J. MEILY, 

Co)isul of the United States of A?nerica. 

Service No. SO. 

Fee $2.00 (Frs. 11.). 

(This is sot forth and numbered as “Exhibit 5-A” in the 
exhibits annexed to the stipulation of March 13, 1926.) 


190 


Plai.xtiff's Exhibit 8-A in Evidence. 


English translation of certificate dated January 7, 1926, by 
uiUitary office of Thiui of ycrforinance by plaintiff of 
military duty. 

Ohicial Docnnientation. 

The undersi-ned office, centre of command for ,the regi¬ 
mental district 15, third division, with seat in Thun, can¬ 
ton of Berne, Switzerland, document herewith, that von 
/edtwitz Waldemai* Konrad Ernst Anton AVilhelm Ferdi¬ 
nand, born 18!16, citizen of Thun, canton of Berne,i Switzer¬ 
land, bound to do military service since 1915, has fulfilled 
his duty as Swiss soldier by ])ayin- the lawful compensa¬ 
tion tax. lie is still (*nrolled on the list of those who pay 
compensation tax. 

(liven in Thun, Jan. 7th, 1922. 

Militarv office Thun : 

Sig. SPICHTI, Major. 

The })receding signature of Air. Spichti, major, com¬ 
mander of the regimental district, in Thun, is hereby at- 
te.sted. Thun, the 11th January, 1922. 

The Amtsverweser: 

[seal.] Sig. GONZENBACH. 

Republic of Switzerland, 

(57// a)id Canton (J Berne: ; 

Consulate of the United States of America. 

T, John James Aleily, (.'onsul of the United States of 
America, at Berne, Canton of Berne, Switzerland, duly com¬ 
missioned and qualified, do hereby certify that Monsieur 
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Stalili, wlioso signature is subscribed and whose official 
seal is affixed to tlie foregoing document, was at tlie 
Ibl time of subscribing tlie same*. Substitute of the Clian- 
cellor of the Canton of Berne, duly commissioned 
and (jualified to execute such acts. 

In witness whereof, 1 have hereunto set my hand and 
the seal of the ('onsulat(‘ at B(‘rn(*, this thirtemith day of 
January A. D. 1922. 

(Signed) -, 

[seal.] Consul of fJtr rulf(ol Sfafes of Auicrlra. 


Service Xo. 78. 

Fee 2.00 (Frs. 11.). 

(This is set forth and numbeivd as “Exhibit 0-A" in the 
exhibits annexed to the stipulation of March IJ, 1920.) 
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Fi-aintikf's Exhibit 9-A for 


Identification. 


Kuf/Iish trauslotlou of erriificafr of (Icnuau fnrrif/u office. 
Unit f/ldiuflff teas not a (Icrutau ritizeu, trifh accfin/juiuif- 
iu() papers. 

CV‘rtificat(‘ of For-eiture. 


To Baron Waldemar Konrad Ernst Anton Willn‘lm Fm*- 
dinand Von Zedtwitz, Born on .Mav S, 1SS9, in Berlin. 


It is certified that, according to the facts establislied 
through investigation, liecause of his continuous absimce 
abroad, without any i*(‘servation, for moi'i* than ten years, 
lie has forfeited the Saxon, and cons(M]iu‘ntly the (lerman 
Citizenship that he acipiired by birth. (^21 of the Imperial 
and State Citizeiishi]) Law of June 1, 1S70.) 

Leipsic, June 11, 192J. 

The District of Saxony. 

(Signed) * A. MIXSKI. 


Seal of the District of Saxony, Leipsic. 


20,000 marks Council tax 
10,000 marks Tax for 


.‘>0,000 marks 

Seal City Council of Leipsic. 
Office Register Xo. 443. 
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o one mark Saxon stamps attached. Each cancelled by 
the “Ministry of the Interior, Department of Commerce 
and Economic Kelations: June 27, ’23.” : 

3 marks received June 27. 

Tlie foreii:oing execution by the 1st District of Saxony, 
at Leipsic is hereby certified to. 

Dresden, June 27, 1923. 

Ministrv of the Interior. 

By order. 

(Signed) ■ FEY. 


193 24,000 marks fee 

3 “ stamps 


24,003 marks total 

Seal: Ministry of the Interior Saxony. 

Deceived 6/27/23. 

(S i gned) (ill c// iOlc.) 


Kegister of certifications Xo. 735. 

Fee, according to 147 of the Exi)enditure Kegister, 10,000 
marks. 

Dresden, June 28, 1923. 

Attest: 

Ministrv of Foreign Affairs of Saxonv. 

By order. 

(Seal of the Ministry of Foreign Affairs: Saxoiiv.) 
(Signed) ‘ D. GOTTSOHAN (0- 


The Foregii Ofhce V. S. 5014. 

Fpon the foregoing certificate it is hereby confirmed, 
that Baron Waldemar von Zedtwitz had alreadv forfeited 
his German Citizenship before January 1, 1914. 

Berlin, June 30, 1923. 


Bv order. 

Seal of the Foreign Office of the German Commonwealth. 
(Signed) ^ HAUTE (f). 


Attest: 

Berlin, June 30, 1923. 

Foreign Office of the German Commonwealth. 
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Seal of the foreign offic-e of the German Commonwealth. 

Bv order: 

(Signed) STELXSEIFEK. 

ChxY OP' Berlin, 

Empire of Germain/, ss: 

Consulate General of tlie United States. 

I, C. L. Turrill, Vice Consul of the United States of 
America at Berlin, Empire of Germany, do certify that Mr. 
Steinseifer whose signature is suhserihed to the foregoing 
instrument was at the time of suhscrihiiig the same an of- 
iicer of the German Foreign office (Ministry of Foreign 
Affairs) Empire of Germany duly commissioned and by law 
authorized to execute such acts, and that his signature and 
Official seal affixed thereto are genuine, ami as such are 
entitled to full faith and credit. 

AVitness my signature and Seal of Oflice, at Berlin, Ger¬ 
many, this 2nd dav of July in the vear 192M. 

(Sgd.) * ‘ (\‘l. TUBIULL, 

IbVc (\f)isi(l of ihe States 

of America at Berti}}, (Jermauff. 

American Consular Service $2 fee stamp-cancelled Ameri¬ 
can Consular General on July 2nd, 11)23. 

Service #4720. $2. 

(This is set forth and num])ered as “Exhibit 7-A” in the 
exhibits annexed to the stipulations of Mai’ch 13, 1020.) 


104 


Plaintiff’s Exhibit 10 in Evidfnci:. 


I. Plxem])lified copy of will of .Mary Elizabeth von Zedt- 
witz nee Caldwell and probate proceedings: 

I, Mary Pllizabeth von Zedtwitz n(‘e Caldwell, a citizen of 
the United States of America, do hereby mak(‘, ])ublish and 
declare this as and for my last Will and Tc‘stament, revok¬ 
ing all wills and codicils bv me heretofore made. 

. .First. I give and bequeath unto my dearly lov(‘d son 
AValdemar Conrad Von Zedtwitz all my jewels, jewelry, 
wearing appearel, household furniture, works of art and 
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oriiamoiit, horses and earriag’es and llieir e(iui})ment and 
other articles of personal and household use whatsoever 
absolutely and for-ever. 

SccoikL 1 .irive and beijueath to Marvyn Scudder of New 
York the suin of Twenty-five thousand ($25,000)ulollars as 
a token of my ap])reciation of his services in my ])ehalf and 
my confidence in him. 

Th'n'd. T g*ive and betpieath to Winifred Mary Smythe of 
England the sum of Fifty thousand ($50,000) dollars as a 
mark of affection and in recognition of her devotion. 

Fourth. T give and be(|ueath to the Convalescent Home 
foi- Children founded by me at Buhl, Canton ,of Berne, 
Switzerland and donated to the (’’ity of Thun, Switzei’land, 
an amount sufficient to ])rodiice an annual income of Three 
thousand francs in s(‘cnrities selected bv the Committee of 
said Home, on condition, however, that my estate shall be * 
rel(‘ased fi'om the obligation of making any other;allowance 
or ])aym(‘nt to said Home which I may have agreed to con¬ 
tribute. 

Fifth. I give and b(M|ueath to the city of Thun, Switzer¬ 
land, tlu* sum of Ten thousand ($10,000) dollars to be dis¬ 
tributed among the ])oor or used for works of charity. 

Sirfh. A give and becpieath to the Commune of 
Hilt(‘r-fingen, Canton of Berne, Switzerland the sum 
1!)5 of Ten thousand ($10,000) dollars. I recommend 
that this amount should be invested and the income 
distributed among the ])oor. 

My Executors aiv authorized to pay the amounts l)e- 
qu(‘athed under ai’ticles Fiftli and Sixth of this Will to the 
muni(‘ipal oi* otliei* offi('(‘i*s oi* ()fficei* i'e])resenting r(‘spcc- 
tively th(‘ City of Thun and the (\)mmune of Hilterfingen, 
t ^ I ^ 111 in no wav be responsible for the manner in 

.M.E. B.v.Z. 

which th(‘ said amounts ar(‘ used and dis])osed of, or for 
the legality of said be(tn(‘sts. 

Serrufh. Wishing to (‘xercis(‘ the y)ower of a])pointment 
givcni me nnd('r the AVill of my father William Shakes[)ear(* 
Caldw(‘ll, d(‘ceased, I hereby a})point and direct that any 
and all ])ro])(‘rty real and ])ersonal and wheresoever 
situated ov(*r which I may have any power of appointment 
under said Will shall be ])aid over and transferred unto mv 
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beloved son AValdemar Conrad von Zodtwitz absolutolv and 
forever or to liis descendants in eijiial shares per stirpes. 

Eighth. 1 give, ])e(ineatli and devise to my trustees her(‘iii- 
after named a sum of Si.x hundred thousand ($()()(),()()()) dol¬ 
lars, in trust to hold, invest, reinvest and keej) tlu‘ same 
inv’csted, to collect the rents, issues and ])rotits therefrom 
and to pay over tlie net income tlnu’et'rom to my said son 
Waldemar Conrad von Zedtwitz during the t(*rm of his 
natural life, in equal quartei-Iy paynumts, except as hennn- 
after provided, and upon Ids death to transfer to or dis¬ 
tribute the principal of said fund, with any accumulated in¬ 
terest, to such ])erson or ])ersons as he may direct l)y his 
last will and testament, and should lie not leave any will 
and testament, then to transfer to or distributi* tin* same to 
and among* his lawful issiu', per stripes and not por capita, 
in equal shares. 

Ninth. All the rest, residue and remain(U*r of my (‘statiq 
e.xcept as hereinaft(*r stat(*d, I giv(‘, bcMpiealh and d(‘- 
196 vise to my trustees luu'einaftcu* nami‘d, in trust to 
hold, invest, re-inv(‘st and Ioh*]) th(‘ same invested, 
to collect the rents, issues and ])rolits th(‘i*eof and to pay 
over the net income tluu’c'from to my said son W ahhunar 

Conrad von Z(‘dtwitz until Ik* reac*h(‘s tin* am* of thirtv 

^ • 

years, excei)t as h(*reinaft(*r sc*t fortli, and tlK*rt‘Upon to 
transfer the whole of such prop(*rty and any uiqiaid income 
to him absolutely and f()r(*V{‘r, or should Ik* die l)t‘fore at¬ 
taining sucli age, then to transf(*r and distribute* such prop- 

.M. K. I>. von Z. 

erty with any accumulate*!! inter(*st to siu-li pe*i*son or tier- 

sons as he mav elirect bv his last will and u*stam(*nt, and 

• • 

should lie not leaye any will anel 1(‘stam(*nt, tlK*n to transfe*]* 
and distribute the same to and among his lawful issue*, i)e*r 
stirpes and not per ca])ita, in ecjual share's. 

Tenth. During the minoritv of mv said son mv truste*e*s 
shall only ])ay to him out of the* trusts ci*e*at('d for his 
benefit under articles Eighth anel Xinth of this Will such 
amounts as are require^el for his libe*ral su])j)ort anel e*elue‘a- 
tion, and not to exceed fifte*e*n thousaiul eleillars yearly, but 
in case of any special event necessitating a greater outlay, 
my said trustees shall be eiititleel in their eliscretion to pay 

to him out of his income such additional sums as thev mav 

♦ 

deem proper. 
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I direct that the balance of the income produced by 
said two trust funds during* the minoritv of niv said son 
shall be accumulated and transterred to him upoiiihis reach¬ 
ing* the age of twenty-one years, and should he die before 
he attains the said age, the said balanc(‘ shall be transferred 
and paid over in the sam(‘ manner as the principal of said 
funds. 

Elci'('}ith. I nominate, constitut(‘ and appoint the United 
States Trust Company, Henry Cachard and Marvvn 
Scudder all of X(‘w York or such of them as mav be 
(pialitied Executors ot this my last will and testamcnit, and 
1 nominate, constitute and ap])oint the United States Trust 
Company and Heiii’y Cachard trustees of the trusts 
197 herein created. I (‘xpressly (‘xempt them from giv¬ 
ing ])onds or other security for th(‘ faithful perform¬ 
ance of their duties in any jui’isdiction. 1 fui’ther authorizes 
and em])ower my said Trustet‘s to sell any nnil estate owned 
by me in the United States at public or ])rivate sah* at 
such terms, times, conditions and pi*ices as to them may 
seem proper. 

T further authorize my said Ex(‘cutoi*s and Ti*ustees to re¬ 
tain for th(‘ puri)oses of any trust lu‘rein created any in¬ 
vestments which I mav liold at tin* time of rnv death or to 

• • 

sell the sam(* and to reinvest the procec^ls thereof as 
^I. E. B. von Z. 

well as any other funds b(‘longing to my estate in ])i*oductive 
real estate situated in any of the States of the United 

States in Bonds of the United Stat(‘S or of anv State or Citv 

• • 

thereof, in Bonds and .Mortgages secni*(‘d upon real estate 
in anv citi(‘s in the United Stat(*s or in first mortgage rail- 
road bonds of domestic railroads having ]);iid' regular 
dividends on their stock for tiv(‘ cons(‘cutiv(* yeai's pre¬ 
vious to such investment. My said executors and trustees 
shall not be accountal)le for any de])reciation in investments 
made by them in good faith and shalj only be accountable 

for dishonestv and bad faith. 

« 

I 

Ticelffh. I nominate and ap)K)int my bi*other-in-law 
Baron Keiidiold von Z(‘dtwitz of Berlin the gnai'dian of my 
son 'Waldemar Conrad von Zedtwitz. 

Thirteenth. I furtlier donate to each of the servants in 
my employ at the time of my death one year’s wages in 
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j)roportioii to wliat (‘acli oiu* is rcciMviiii;* nioiitiily at tliat 
time, blit this sliall only a|)])Iy to tliosi* who will have* born 
in my (‘mploymoiit at h‘ast tliriM* years pr(‘viously to my 
death. 

F<nirf(’(iilh. This will shall not njiply to any ]»r(»porty 
which I may hav(‘ otherwise* (lispos(*(l ot‘ in a 
198 separate will made' by me for the dis])osal of my 
property in Kurope. 

In witiK'ss wh(‘reof, I have lu*i’(‘iinto se*t my hand and 

seal this oOth dav of Xov(‘mb(‘]- 11M)9, at the* (’itv of Xe‘W 

• • 

York, Vniteel State.*s e)f Ame*rica. 

.M. H. P>. VON ZKDTWITZ. Iskal.I 

Rii:*ne‘e], se*a]e.*eh pnblislu'd anel e]e*e*lare*el at the* time* of the* 

e*.\e*ciitie)n tlu*re*of bv the t(*statrix above* name*el, Marv fdiza- 

* • 

]>eth von Ze‘eltwitz, ne*e* Calelwe*!!, as anel for he*i- Last Will 
anel Testame'iit, in the pi'e‘se*ne'e of ns whe), at he*r re*(jiu*st 
in lier prese*ne'e* anel in the* ])re*se*ne*e* of e'ae-h e)the*r, he*re*te) 
subscribe our names as witne*sse*s. 

w. w. xoirrox, 

J^laza Hotel, X. Iee*si(le*nce* bOS AV. 114th St. 

W. K. (dIAPM.XX, 

Plaza lle)te*l anel 27 W. 97th St., X. (hty. 

II. The* i*e*mainin.ii' ele>e-nme*nts in this e*xhibit e-onsi^t of 
tlie papei's e)f the* ])robate* pi'e)e‘e*e*eliims, she)wiim- the* aelmis- 
sion of tliis will te) proliate* liy the* preibate e‘OUi1 e>f the* Pity 
of Xew^)e)]-t, State* e)f Plmde* Islanel anel Pi*ovide*nce* I'lan- 
tations, by elee-re*e* maele* ()e*te)be‘r 24, 191L anel the e*xe‘cntor's 
bond anel U*tters te‘stame‘ntarv therenneh'r. 
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Piaintiff's LxminT ll-.\ in KvioFNe'E 


iraiisfdfinif of pJdii/fifj's (ipp!icnfioi/ for frausfey 
to rcsc.rrcs of (tmiian (irnup (Idfr/I Fehruard IS, 11 ) 19 . 

Perlin, Fe*])rnary ISth, 1919. 

1 most resiled fullV re‘(pie*st yon, sir, to apply to yemr su- 
])erie)rs for my discharge* freim the active service anel trans- 
i fer to the reseiwe* oflie-ers eif the re\u*iment anel to kinelly 
I recommend it. Alotivating* this application 1 state that my 
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present state of healtli is not e<iiial to tlie exigencies of the 
service and that 1 am moreover forced hv the present 
situation to take up another profession. 1 intend‘to devote 
mvself to the studv of law. 

Assuring vou of mv liighest consideration I have the 
lionor to be, sir. 

Yours most obedient, 

(Sig.) FKll. V. ZFDTWITZ; 

Licufrnaiff hi iJir 1 Bcfj'i- 
niinit of (ritanl Drar/ooiis. 


Certifying to the corr(‘ctii(‘ss of tlie co})y. 

To the Major and Commander of the first regiment of 
guards Dragoons, Ilerrn von Staudy. 

Central information office for soldier losses and soldier 
graves. 

Spandau, Mai 8th, 1915. 

This is set forth and numbered as ‘‘Kxhil)it lO-A ” in 
the exhibits annexed to the stipulation of March 15, 1926.) 
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Plaintiff's KxiiiiUT 12 in Evidfnck. 


Declaration of Marij Eliza Drcrkniridf/r (\ihlirrll, Barones.^ 
von Zedtwitz, of infciifioii of n'snmc Aiiicrican citizen- 
ship, dated Novemher 25, 190f). 

Whereas, I, Mary p]liza Hreckenridge ('aldwell, Baroness 
von Zedtwitz, daughter of William Shakespeare Caldwell of 
Kichmond, State of Vii-ginia, United States of America, 
and widow of Baron von Zedtwitz, was l)orn a native and 
a citizen of the Ihiited Stat(‘s of .\ni(‘rica : and 

Whereas, bv mv inarriag(‘ with said Baron vou Zedt- 
witz- a native and citizen of the Km])ii’(‘ of Gei’many, I also 
became a citizen of Germany; and 

AVhereas, my said marriage with tlu‘ said Baron von 
Zedtwitz terminated by Ids deatli on tln^ IStli day of Au¬ 
gust 1896; and 

Whereas, I have retunu‘d to reside in the United States 
rnd have resumed my American citizensldp, therefore be it 
known to all whom the same doth or mav in anvwise con¬ 


cern : 
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1'liat I, .Mary Eliza I>r(*c*keiiri(l,L(‘ CkiUlwell, Baroness von 
Zedtwitz, do lierehy declare that I have returned to reside 
in the Unitcul Stat(‘s, and have resumed my American citi- 
zenslii]), and tliat I am now a resident of Xew])ort, State of 
Rhode Island. 


In witness wher(‘of, I have heinninto suhscrilx'd my name 

and affixed mv seal this 2o dav of November 1901). 

• • 

MARY ELIZA BRECdxENRIlKlE 
(hVLDWELL, 

BARONESS VON ZEDTWH'Z. 


State of New York, 

Coiotf ff of Xrir Yark, 

('if/f of Xar York, ss: 

Be it rememl)(‘red that on this dav of Nov(‘ml>ei\ DOIh 

• 7 

at the Oity of New York aforesaid, before me Karl Y. Fred¬ 
erick a Notary Public, duly commissi(nu‘d and sworn, 
dwelling* in the Borough of Manhattan, N(‘w York 
201 Pity, ])ersonally came Mary Eliza Breckenridge 
Oaldwell, Baroness von Zedtwitz, to me ])c‘]*sona!!y 
known and known to me to ht* the individual described in and 
who (‘X(*cuted the for(‘going instrument, and duly a(*knowl- 
edged to me that she executed the same. 


In testimony whereof, I have hereunto subscribed my 

name and aflixed mv Official Seal the dav and vear last 

• • • 

above written. 

[seal.] , KARL T. FREDERKMxL 

. Xofartf ruJflic, Xo. 172 Xcir Yoik ('oHitf/i. 
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Plaintiff's Exhibit Id in 


Evidence 


Kxlrart from Archirrs. 

Archives of the (Commonwealth Department of Berlin 

lll-2‘> Subdivision 11, (1. K. K. Berlin, AV. GG November 

(i, 102d. 

I Freiherr von Zedtwitz, (born Alay S, 1896, in Berlin), en- 
f listed on August 2, 1914, in the Regiment of the Prussian 
f First Dragoon Guards. On November 30, 1915, he was pro- 

f 
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mot 0(1 to a su1)-lioutoiiaiit without a commission, and there- \ 
foro, an othoor. A oertilicate of appointment (Patent of \ 
Officer) was not executed for him, the appointment being 
ma(l<‘ known to liim oiilv througli tPe Kegiment. 

On Se])tember 14, 1916, his appointment as an officer 
was dat(‘d ])ack to Xovember 12, 1914. 

As the issuance of tlie certificates of appointment were | 
gen(‘i*ally suspended dui'ing tlie war tlirougli lack of work- | 
ing force, they were not resumed until the year 1920. But | 
since about 250,000 certificates of appointment would have | 
had to be executed, only a ])art were then issued, some of | 
them on application. ; 

Freiherr von Zedtwitz has failed to file such application 
and it is hereby certifi(*d that the certificate of, his ap- 
])ointment (Patent of Officer) has not been executed. ^ 

Archives of the Commonwealth Denartment of Berlin. ^ 
(Signed) * BRUCKNER. 

Rubber Stamj): ‘‘Archives of the Commonwealth, Depart- 
nuMit of Berlin.” 

The above signature of the Chief of the Archives of the 
Commonwealth, counsel of the Archives, .Mr. Bruckner in 
Bei'lin is hereby certified to. 

l^eilin, the Gth of Xovember, 1922), Minister of the In¬ 
terior 1. A. \V. vox ZAHX. 

Cortified on next ])age. 


202) Certified X^ovemlxM* 7, lf)22. 

The Foi-(‘ign (flhcc* of the (lernian CV)ninionwealth. 
For the Minister’: 

(Signed) BOUSING. 

Rul)l)er Stain]): ‘‘Foreign Office of tlie German Common¬ 
wealth.” No. 211(). 2 Goldmarks—200,000 marks. 

City of Beklix, 

Empire of Germmnjy ss: I 

Consulate-General of the United States. 

I 

I, E. T. Smith, Vice Consul of the United States of 
America at Berlin, Em])ire of Germany, do certify that Mr. 
Bolsing whose signature is suliscribed to the foregoing in- 
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stnim(‘nt, wms nt the tiiiu' of snl>s‘'‘ril)in" the same an Offi¬ 
cial of tli(* .Miiiist]-v of Foi'eiiiii Affairs of tlie Phnpire of 

(lernianv dulv conmiissioned and hv law authorized to 

• • • 

e.xecute such acts, and that his signature and Official seal 
atlixed thereto ar(‘ i;vnuiiu‘. and as sucli are entitled to full 
faith and credit. 

Witiu'ss niy siynatnre and seal of Office at Berlin, Ger- 
inanv, this 7th dav of Xov(*nil)er, in th(‘ vear 1923. 

(Si-ned) ‘ K.T. SMITH, 

T/rr (’oltsill of ///c Cultcd St at OS 

of America at BcrVniy (icrnianij. 

Anu*]’ica]i (’(Uisnlatc* Seal. $2.00 Fee Stain]>. Gancelled 
Xov. 7, 1923. 

(This is s(‘t forth and nninher(‘d as “Fxhihit 9-A’’ in ex¬ 
hibits annexed to stipulation of Mar(‘h 13, 192().) 
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1 >i:i i:xi>A.\ is’ FxiiiinT .V in Fvi[)Enc’e. 
Pc frtoltiufs' St i(ndatio}t. 


It is li(*i-(*hy sti])nlat(Ml and ayn‘ed for the purposes of 
tin* trial of tliis suit as follows: 

I. That th(‘ plaintiff. Wahhnnar Konrad Ernst Anton 
'Willn*!!!! i'hM’dinand von Zedtwitz (hereinafter referred to 
in this stipulation as tin* ]>laintiff) was horn in Berlin, Ger¬ 
man v, on .Mav S. 1S9(). and that his father was a citizen and 

• ’ *1 

resid(*nt of the State of Saxony, a confederated state of 
the German Enipli’c*. 

II. That tin* Ministry of M(*ekl(*nl)uri*’-Strelitz issued a 
certilicate hc'aded Xh'iistr(‘litz 2S, Xovemlx*!*, 1914, a trans¬ 
lation of wliieli ('(‘rtiticate is as follows: 

“Th(‘ citiz(‘nship of Wald(‘mar von Zedtwitz, attending 
the sixth class of tlie gyninasinni who was horn according 
to our n*cords on May S, 1S!H), cannot l»e established with 
(‘crtainty. II(‘ is r(*gist(‘r(‘<l in the local records as a sub- 
.je('t of the Kingdom of Saxony." 

HI. That Exhibit 1 h(‘r(‘to att:iched is a true translation 
of a transcri])t of the war service record of the plaintiff 
and may be introduced in evid(‘nce as competent ]')roof of 
the facts therein stated. 
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T\\ Tliat 2, lior(‘to attacliod is a co])y of a docu- 

oiont on lil(‘ in Boi-Iin, (lennaiiy, witli tlie Army Corps of 
tin* (Jnards, (’ominaiul of tlic* Cavalry of the (luards, Third 
l>ripido of th(‘ ('avalry of tlie Guards, and’Exhibit 
205 is a ('orivct translation thereof and the said Ex¬ 
hibits 2 and 5 may bo introdneed in evidence with¬ 
out objection as to the antlienticity and pro])er certifica¬ 
tion as a pi'oof of tlie contcmts of an official German record 
in r(‘.uard to tlie ])laintiff, all other objections thereto by 
tb(‘ plaintiff Ixnn.a' reserved. 

W That Exhibit 4, attaehi‘d hereto is a true copy of the 
first two pa.avs of the Militar-Woeheiiiilatt, and in columns 
21()2> and 21 (>4 the nanu* Frhr. v. Zcnltwitz Im 1, i»arde-Grag. 
1\. ref(*rs to the jilaintitV in this cas(‘, and the facts therein 
stated concernin.a’ tin* plaintilT in this case are true. 

\d. Tlie following- are <'orrect translations of jiaragraphs 
or portions of ])ara.ara]>lis res])c‘ctiv(‘ly indicated,^ of cer¬ 
tain rei^'nlations known as the Oflicers’ Sup])lenient Regula¬ 
tions of tlie G(‘rnian Army promulgated ]>rior to the entry 
of th(‘ })laintilf into military servi(‘e in the G(‘rnian Army. 
It does not appear that tlu‘ (jiioted portions of suclrregula¬ 
tions were* at any time during the ])laintifffs military serv¬ 
ice repeahnl or substantially modilied. ' 

Par. 1. “Tlie Oflicers’ (k)r])s of the Active Army is sup- 
jihmiented by young men who are German citizens, that is 
citizens of a Stati* within the German Empire, or Alsace- 
Lorraine, and who aia* a('c(*i>ted by a military organization 
as ‘ Fahnenjnnker’ with tin* pros))(‘ct of ]>roniotion to olh- 


y y 


cers. 

Par. 2. “R(‘(jiu‘sts made by foringners for ])ermission to 

(*nt(‘r tlu‘ a<-tiv(‘ Arniv are to be addressed dii'ectlv to the 

• • 

sovereign.” 

Par. 20. “Promotion to tli(‘ rank of Faehnrich takes 
})lace by order of 11 is Maj(*sty the Emperor.” 

Par. 22. “The date of appointment (‘stablishes the suc- 
c(*ssion of th(‘ ‘patents' or written commissions.” 
20b Par. 40. “Faehnriclis must have held their ‘])at- 
(*nt' i. (‘. wi'itten commission, for at least six months 
befor(‘ they can be i'(‘conmu‘nded for a])])ointment to offi¬ 
cer.” 

Par. 42. “Ofliciu-s are appointed by Mis Majesty the Em- 
jieror.” 
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Par. 44. “Tlie Cfi’aduatos of institutions liave tlioir 

‘patcMiP as ()Hic(*rs anl(‘(latc‘(l.’' 

I^ar. i)7). “(’ontinnons oxcc'llent (‘ondnct ])C‘t‘ore the eneinv 
as t'aolinricli oxonipts t'l'oni tin* examination for oHicer.” 

VIL The followin'*' arc* eoin-eet translations of the para- 
iH'raphs or portions of paragraphs respeetivcdy indicated, 
of certain r(*ii'nlations known as the (Jernian Army Rei^ida- 
tions promnl.uated prioi* to the entry of ])laintiff into the 
military service* of the* (Jeimian Army. It does not a])- 
])ear that any of the* (jnoted ])ortions of sncli reg“idations 
wen* at any time dni'inu' the* plaintilT's military service re- 
])ealed or suhstantially modified. 

Pai’. 4. “ Kvc‘i‘v (lei'inan is liable to militarv dutv."’ 

• • • 

Par. 5. “Liahilitv to militarv dntv is divided into serv- 

• • • 

ice with tin* army (or navy) and s(*rvice with the landsturm 
(levy en masse*). l-i\e*i-y («e*rman is liable to service with 

the armv from his I’Oth ve*ar until March .‘list of the vear in 

• * • 

which he* re*a(*hes the* aee* of .‘lb. Service in the army is 
divide‘d into (a) se*rvi(*e in the* active army (two years for 
infantry and artille*ry, thi*(*(‘ ye*ars for e*avalry) (b) service 
in the reserve (five* vcai's for infantrv and artillerv, four 
years for e*avalry) (c) live* years in the first ban of the 
landwehr or militia, and the* remainin.e,' time until ^larcli 
.‘list of the ye*ar in which the* a.ue of .‘lb is reached in the 
see'ond ban of the* landwe*hi- or militia.’^ 

Par. iM. snb-pai'aii'raph 4. “(’itizeiis of forei.nn e*onntries 
who do not ])osse*ss (lerman cilize*nship reejiiire the per¬ 
mission of the* se)Ve*re*iLin e4‘ the* State to which a militarv 

* 

unit be‘le)ims, in e>rde*i' to e*nte‘r snebi militarv unit.’’ 
1207 Par. 21, snb-))arae:rai)h 2. “Citizens of foreign 
e'e)nntrie*s whe) eh) imt ])e)ssess (lerman citizenship 
and have* be*e*n e*nrolle*el ei-i-e)ne*e)nsly in the military service 
are to be dise-harged imme‘eliate*ly from any military status, 
and their names are* to l)e taken from the military lists, 
])re)viele*el the‘y do ne)t ai)ply feer anel are not granted citizen¬ 
ship.’’ 

VIII. The* fe)lh)wing is the* ce)rre‘e‘t translation of an order 
of the Im])e*rial (Ie*rman War Department promnlgated 
])rior to the e‘ntry of the ])laintilT into military service in the 
(lerman Army. It does not appear that the e]uoted order 
was at any time during ])laintiff\s military service repealed 
or substantiallv modified. 
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“All foivig-iiers wlio <1) not ])()ssess (lormaii citizenship, 
are not to l)e sworn in at the time tliev enter tlioarmv, but are 
to enicage themselves as tollows; ‘I ])romise iit)on my honor 
and eonseienee to he raithl'iil to his .Majesty, the, German 
l^m])eror, and to obey the ordiM's and commands which may 
be iciven to me. Articles ol‘ war will be read ])reviously and 
attention directed to the duties of a soldier. A written re- 
])ort of this action will be liled with the unit with which 
the party in question is servinii/' 

IX. The followin.i^ is a correct translation of paragraph 
49, Army Ordei's, 1904, of the Germati Army, ])romulgated 
])rior to the entry of ])laintitT into the military service in 
the German Army. It does not appeal' that the quoted 
oi'der was at any time during tin* ])laintiff's military serv¬ 
ice repealed or substantially modified. 

‘‘Officers of the activ(‘ armv who are discharged from 

service with the active armv before their liabilitv^ to mili- 

• « 

tarv dutv has come to an end, are transferred to the re- 
serve officers coiq^s, or the landwihir officers corps, respec¬ 
tively, according to their age.” : 

This sti])ulation does not in any way admit that any of 
the said documents or any of the facts herein sti])nlated are 
material or relevant to th(‘ issues raised in the case, nor 
does the plaintiff admit the truth of any conclusions stated 
herein, and reserves the I'ight to object to any of such jiroof 
on the ground that it is immat(‘rial or that it is irrelevant. 

(TIARLKS IIMXHV BUTLER, 

JOIIX A. KKATZ, 

By JOIIX A. KRATZ, 

Atforu('ijs for tho JHaintljf. 

DEAX HILL STAXLEV, 

H. 11. Mr(X)R.MIOI\, 

AffoDK'ifs for (he Dofetidants. 

209 Exhibit 1 Attachkd to Dkfkxdaxts' Stipulation 

War S('rri('(' Scrr'icc llccord of L'tciifriuntf ]Vahl('})inr 
Zrdi}rUz. First l}('f/ihici/f of (iaard Drafjoous. 

1. Serial Number: 44. 

2. Rank: Lieutenant. 


11—4555a 
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3. Christian and fainilv name: AValdemar Conrad Plrnst 

* 

Anton Ferdinand Wilhelm, Baron von Zedtwitz. 

4. l\eliirio]i: Pi-olestant. 

V 

o. Place (administrativi* district, state within the Em¬ 
pire) and datt‘ ot* hirth: B(*rlin, May S, 1896. 

6. i^osition (])r()l\‘ssi()ii, trade) and residence: Officer of 
the active Army. 

7. diristian and family name of wife*, numher of children 
or stat(‘m(‘nt that the ])c‘rson conc(‘rned is not married: 
Xot married. 

8. diristian and family nanu* of ])arents, their trade or 
profession and resid(‘nce: Fatlu*!*: Kurt .Moritz. Imperial 
(i(‘rman Ambassador. .Mothei*: .Mai'y Elizahetli, nee Cald¬ 
well. 

9. ()]\iranization( co]n])any or sfpiadi'on) : First Iieii’iment 
of (iiiard 1 )i‘a.e’oons. Date* of entrance* into ser\’ie*e: .\u- 
eiist 2, l!n4. Date* of “])ate‘nt" oi* e-ommissie)n : Xe)ve*ml)er 
12, 1914. 

10. Service* record; 

a. Foi-me*r: (Date* and maiiin*!' of entrance* into service, 
name of oi-iranization, elate* and manne*r of elischai'ire, name 
of en'iranizatie)!!. Active se'i'vice* until mobilisation, years, 
months and days, not e-ountiii.e: double time fe)r cam])aigns: 


h, Afte*i- .Molnlisation: (Date* anel manner of ree*ntry into 
service, transfe‘rs. ])rome)iietns. Date* anel mannei- of dis¬ 
charge. Xote‘s re*gareling elisability:) August 2, 1914, 
First lie‘gime*nt of Cuarel Drage)e)ns. Febi*. lb, 191b 'Fraiis- 
])ort te) First lie*gime‘nt of (Juarel Dragoons. Feb. 
210 19, 191b, l\e‘])e)rte*el to the* lie*gime*nt in the* lielel, A])ril 

20, 1916, ele‘tacheel te) re‘mount ele])e)t e)f tlie Army 
Corps of the* (luarels. .May 11, 191(5, i-etuinieel to Kegimeiit. 
h^ebr. li)-24, 1917, de'taih'el tee t raining at the* Army (las Serv¬ 
ice Sche)e)l, Berlin, duly 12-Aug. 12, 1917, ele*tached with 
Beserve Infantrv Heeimeiit 2(57. .March 23, lfM8, ele‘taile‘el 
to the 4th se|uaeli-on. .\ug. 8, 1!)18, eletaileel te) bth sejuaelroii. 
By orele*]' of \Var Dee)artme‘nt, .March 22. 1919, 1. 120bb3.19 
P. A., upon his e)wn a])])lie*atie)n, transfen*eel to the reserve 
f>fficei\s e)f the Fii'st l\e‘gime*nt e)f (Juarel Dragoons. (Pub- 
lisheel A])ril 2, 1919). A])ril 2, 1919, elischarged from ac¬ 
tive service and i*egistere'el with Me)bilisation District lY, 
Berlin. 
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11. Decorations and oilier dislinctioiis: Iron Cross 2nd 
Class Friedrich Au^aist Cross, 2nd Class. 

12. Battles ])artici])at(‘d in and distini^nislied perform¬ 
ances: Fehr. 11), 11)15, to July 1,11)15, with the army reserves 
of the Fourth Army. July (> to July It), 11)15, combats on 
the Calician-Colish liorder. Julv 16 to Julv 18, 11)15, Battle 
of Krasnolav. July 18 to July 28, 1815, comliats incident to 
this battle. July 28 to July JO, 1815, l)attle of Billskujion, 
July J1 to Au<>-. 11), 1815, combats from AVie])rz to Bipe:. 
All”-. 18 to Sept. 15, 1815, combats between Bui^ and Jas- 
siolda. Aiiir. 28 and JO, 1815, combats at Kobrya. Sept. 
15 to Oct. J, 1815, (‘omb:its at Orznski canal. Octolier 4, 
1815 to December 21 1817, tlaunch warfare in the Pryjet 
swam])s. Dec. 27, 1817 to A])ril J, 1818, trench warfare in 

Flandei's, A])ril 4 to .May 7, 1818, Armistice at the 
211 Koumanian front. .May 8 to Au.ii*. J, 1818, army of 
occu])alion of Koumania. .Auu'. 4 to Sept. 26, 1818, 
combats in Artois. Se])t. 27 to Ocl. J), 1818, dtdensive battle 
between Camlirai and St. (luentin. Oct. 8 to Xovember 6, 
1818. comliats in front of and in the Uermann line. Xov. 
11, 1818, Fvacuation of tin* occupied territory and home¬ 
wards retreat. 

IJ. D(.‘tails, es])ecial siu'vicc* ('onditions, prisonei’ of war: 


14. Conduct, sent(‘n('es by courts-martial, reinstatements: 


15. Hi'inarks (discharu(‘d to — launaiinal willi the orpini- 
zation. Bemai-k whelh(*r instiaiction was <>’iven re^'ardiiii*: 
claims for pension):-. 

Sup])h‘nn‘nt to Pei'sonal Xotes. 

.March 11, 1815, woundt‘d up])er left arm (tlirouii^h acci¬ 
dents) Courtrai. 

Octolau- 15, 1814. lanc(‘-corporal. 

Xov(*ml)ci' 11, 1!)14, non-commissioiK'd oflicers. • 

!May 8, 1815, faeliiach (‘'padeiit'’ .May 8, 1815, (Jassitica- 
tion l(‘tt(‘r II.) 

Xov(‘ml)er JO, li)15, lieutenant. *M><ttenC’ X'^ovember 12, 
1814. 

The entries airr(‘(‘ witli the War Bank list of the First 
Keu’iment of Guard Drae,‘Oons. 
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Spaiidaii, Xovom])er lo, 1024. 

(\‘iitral iiit'ormation oflicu for soldier losses and soldier 
^•raves. 

212 KximiiT 2 Attauhhd to Dkkk.nda.vts* STieruATioN 


E)igVisJ) 1'ranslat'ion of Exliiblt ;2 Attaclird fo Defendants' 
Stipnlaf io)/—Extract from Herman- Ann if Application 
File. 


Berlin, Febr. lb, 1010. 

Army Corps of the Cnards. 

Command of tlu* Cavah'v of the Cmards. 

oi’d P>i’iyad(‘ of tlK‘ Cavah'v of the Guards. 

A])])lieation Fih* of the First Keii'iment of (iiiard Dragoons 

(Baron von Zedtwitz). 

Ohiee oi* Organization: First Kegiment of (itiard Dra¬ 
goons. 

l\ank ()]• assigiinn'nl (Dattnit or date of at)])ointmi‘nt) : 
Li(‘n1(*nant In tin* First Begiment of Gnai’d Di*agoons. 

Xam(‘: Baron von Zedtwitz. 

Conteiils of the application and a]>plications of sn])erior 
ohicers: Discharg(‘ from activi* service and transfer to tin* 
i'cs(*rvc oflic(*i's of th(‘ regiment. 

Kemarks. 

lJcnt(‘nanl Ihu’on v(ni Z(‘dtwitz was horn .May 8,18!)(), and 
cntcr(*d the Fii-sl Bcginicnt of Gnai’d Dragoons as Fahn(‘n- 
jnnker on Angnsl 2, BM4. Promotion to rn‘ntenant took 
])lac(‘ by P]*i\-y ()rdcr of llis .Majesty of Xovembtn* 2<h l^lb: 
“])atent'* X()V(‘mlH‘r 12, lbl4 (lb-ivy Order of llis Majesty 
of S(‘])tcnil)i*i- 14,, Ill* was on the front from Feb- 

rnai-v pi, P.)].") niitil tlu* armistice*. 

Baron von Zedtwitz is not longer eipial to the e.xigencies 
of tlu* sei-vice* on nceoinit of health conditions and is fui-- 
ther com])i'lh*d by tin* actual situation to take* np another 
])rofc‘ssion. He int(*nds to ch'vote himself to the study of 
law. llis transfer to the rc*se‘i-ve otlic(*rs of tlu* r(‘giment 
is th(‘refo!-;' i*e‘(]iu‘sted. d’lu* se‘rvice and other conditions 
make his a])])oinlment as reserve officer seem appropriate. 
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]Ic‘ is disjxnisiJ/lr in cas(‘ ( f a call to tlio colors. Ilis future 
resideuce is Berlin, ^lobilizatiou District IV. 

(Signed) VOX GHAUDY, 

Majorj Com maud niff Hcffhtienf. 

Pniclosure to A])})Iicatiou File: Application of petitioner: 

(Signed) GUKXTIIEK, 

Soldier Council, 


A correct copy: 


Berlin, November 27; 1924. 


[Seal of Police President of Berlin, Dept. lA,.exterior 

service office No. 6.] 

GAU, 

Detect ire Ser//ea nt . 

21d English Ti'anslation of Exhibit 4 Attached to De¬ 
fendants’ Stipulation. 

Extract from German Armv Records. 

% 

(’hanges in the Pei’sonnel Koval Prussian Armv. 
A])])ointments, Promotions, and Transfers. 

GeiU'ral H(‘ad(piarters, May 8, 1915. 

Pr()mot(*(l to faehrich: 9di(‘ non-commissioned officei* 
JIaroii von Zedtwitz, of tlu* First Regiment of Guard Dra¬ 
goons. 
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Defkndant’s Exhibits B-1. 


Copff, Dated April 19. 2(), o/ Certain P rovisions of Cerman 

Militarji Pefjulatitn/s. \ 

Foreign Office, Berlin, April 19, 1926. 

It is hereby officially altestc‘d, that the following regula¬ 
tions enumerated in text, ai‘e ])arts of the ])articnlarized 
legal i-(*gulations of the foi-mer Gei'man R(*ich’s army, and 
were in force until the dissolution thereof in the year 1919, 
nam(‘lv: 

No. 1. ()//i('ers Com pie meat arjf Hepulat ion> of III 18, 
1905: The strength of the officei's’ corps complements itself 
in time of peace from young men who are citizens' of the 
Empire (i. e. citizens of a German confederate state or of 



166 VON ZEDTWITZ VS. HOWARD SUTHERLAND ET AL. 


AIsace-LorniiiK*) and are a(‘c*e|)t(*d dy sei-vieo oi'uanizatioiis 
as candidate officers with ])r()S{)ects of ])romotion to officers. 

I*P 21a df ihc (irnna)! Dcfriicc Ucffidat'idu of XI 22, 
1888 (rcpr'nff AprU 11)04): Citizens of a foreiii'ii stat(‘, who 
do ]iot possess citizcnislii]) of tlie Km])ire reipiii’e for en- 
rolhiK'nt into the army ])ei*mission of the sov(‘r(*i,irn com- 
mandiiiir the contin.u'ent, for enti'y into the navy the assent 
of tlie em])(*ror. 

Xo. 2. 0//7rr/\s- (\nnjArnu'ufarif R(‘p}dathni of .1/arr// 18, 
100'): Foreiuiiei's reiptire for entry into the activ(‘ army 
the assimt of the sovereiirn, and address tlieir ])etition 
dir(‘ctly to the sovereiii'ii. 

PP 21 2 Xo. 2 of the a or man J)rf('ucr pof/nlat ioi/ of XI. 
22, 1888: If citizens of a foreig'n state, wlio do not ])ossess 
tlie citiz(‘nslii]) of the Kmpire are (M'roneoiisly enrolled in 

the militarv service, thev are to he discharsred immediatilv 

• • ' • 

from anv militarv status and their names ai‘i‘ to he taken 

• * 

from tlu‘ military lists, ])rovid<*d tliey do not a])})ly for and 
are not li-ranted citizenshi]). 

21') Order of flic Uojjal Prifs.'^ian Mni'isirii for IFa/* of 
VIII, 1, 100.'): Foreiii'iU'Ts, who do not ])ossess (ler- 
man im])erial citizensliip are not to he sworn in tt])on tlieir 
entry into the army, hut are to ])ledye tlumiselves as fol¬ 
lows: ‘‘I ])ledi*'e myself U])on my honor and conscience to 
he loyal to his Majesty the (lerman Kaiser and to (*arry out 
the orders and instructions yiven to me." Prior to this, 
tlie articles of war are to h(‘ i-ead and attimtion called to 
the duties of a soldier. A written r(‘])ort of this act is to he 
tiled with th(‘ military authorities haviny jurisdiction over 
the a])])licant. 

Xo. 2t). Ofjirers (’om}d< nonianf Pcff/daftou of III, 18, 
190.'): "riie advancement to faehni’ich is ordered hv his 
Majesty, the Fm])eror and Kinii*. 

Xo. 22 of th<‘ same Pefiidai 'oot : Tlu‘ date* of appointment 
establishes the relative rank of the commissions. 

X^o. .*>2 of th(' same IPojalafhne Those to he a])t)ointed 
(for examination for commission as officers) must not be 
over 2') years of aye, must have served at least six months 
as commissioned faehnrichs and must have conducted them¬ 
selves ])roperly in the service and ])rivate life. 

Xo. 65 of the sGiite Refjtdathnt : Fx(‘m])tion from exami¬ 
nation for faehnrich is granted for distinguished service 
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]>oforo tlio oncmv, and continnod distinaiiislied war ser\dce 
may exempt from examination for commissioned 
‘216 officer. 

Xo. 4‘2 of the sano' I)('r/Klafiou: Officers ai'e beiiyc: 
a])pointed by liis ^lajesty, the Kaiser and King*. 

X’o. 4.‘1 C of fJi(' saufc Boci'idafiou: Former candidates of 
liiiilier educational establisliment receive antedated com¬ 
missions wlien advanced to commissioned officers. 

X'o. ‘25 of fJu' s(n)i(‘ l\(‘f)uJafio}i: Only the following are 
admissible to examinations for commissioned offic(*rs with¬ 
out ])i*ior attendaiu'c of a war college; a) faelinrichs, who 
ar(‘ i7i ])ossession of a graduating certificate of a college or 
who have studied at least two semesters at a German uni¬ 
versity ])rioi* to their induction as faehnrichs. 

J^P 4 o/ the Gertumi Dofou-r Pcf/nJaf ion of X/, ‘22, 1888: 

1) Fverv German is liable to militarv service and can- 
not be represented by someone els(‘ in the perfoi^mance of 
this dutv. 

5) Liability to service comm(‘nces after completion of 
the ITtli birthdav and ceases at the age of 45. 


PP 5 of the same: 

1) Liability to service comprises service in the regular 
establishment and in lew en masse. 

2) Liability to service in the regular establishment 

means service in the armv or navv. 

• « 

Fverv Gei-man is liable to militarv service in the regu- 
lai' establishment fi'om the conclusion of his ‘20th year un¬ 
til .March 51st, of the vear in which he reaches the age of 39. 


PP 6 of the same: 

1) Liabilitv to service in the standing armv con- 

217 sists of liabilitv to service in the active ai*mv and in 

• • 

the reserves. 

2) Service liabilitv in the standing armv is of seven 
years' dui'ation. 

3) During the period of service liability in the stand¬ 
ing rd-iny, pei*sons attached to units of the cavalry and 
mounted field artillerv serve the first three vears; those at- 
tached to other units serve the first two years continuously 
under the colors. 
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PP 1*2 ()f the santr: Tlie militia i > divided into two levies. 

2) The dutv to sei-ve with the tii'st l(*vv of the militia is 
of five vears' duration. 

5) Tile duty to serv(‘ with th(‘ seeoiid levy of the militia 
terminat(‘s on Mareh .‘>1. of the eaUmdar y(‘ar wlnm the 
dhth V(‘jir has bcnm reaeluul. 

Ar)i\if l\ef/i(l(ifioi/s. Militanf Pote nlrmeitfarif I)(‘eisi(f}is 
to the (icnudu Defence Pefiutathms of XI, 22, 1SS8 {ID'- 
jn'nit April 1 !)() 4 ) : 

PP 49 : 

1) Ofrieers of the aetive sei‘viee, who are disehari>‘ed ])rior 
to the le.u’id ex])i]'ation of their seiwiet* liability are trans- 
f(*rred aeeordini>‘ to their ai^x*, to the ivserve or to the militia 
of the first ban or second ban, res])ectively. 

[seal in GERMAN.] (Sii^-iied) IIOKSTMAXX. 

American Embassy, Berlin, Ajiril 21, 1926. 

I, the nndersi<»-ned, Earl A. Eishei*, Thi'’d Secretary of 
the American Embassv, do herebv certifv to be true and 
lienuine the above seal of the (lei’man Ministrv for Eoreiuai 
Affairs and the signature of Ilerr Ilorstmann. 

In witness whereof 1 herebv aflix mv hand and the seal 

• • 

of the Embassy. 

[Seal Embassy of Enited States, (Jermany.] 

(Signed) CAKL A. FISHER, 

Third Secretdrif of Emhassif. 


Xo. 10230. 

Enited States of America, 

Deportnient of State: 

To all to whom these presents shall come, Greeting: 

218 I certify that Earl A. Fisher, whose name is sub¬ 
scribed to the ])a])er hereto annexed, was at the time 
of subscribing the same. Third S(‘cretary of the Embassy 
of the Enited Statics, at Berlin, Germanv, dulv commis- 
sioned: and that full faith and confidence are due to his 
acts as such. 
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In testimoiiv whereof I, Frank B. Kell 02 : 2 :, Secretarv of 
State, have hereunto caused the Seal of the Department 
of State to be affixed and mv name subscribed bv the Chief 
Clerk of the said Department, at the City of Washington, 
this 11th dav of Mav, 1926. 

I Seal of the Department of State, United States of 
America.] 


(Signed) 


FRANK B. KELLOGG,. 

Secretary of Statey 
By E. J. AYERS, 

Chief Clerk. 


1 a})])rove the foregoing Statement of Evidence in this 
cause. 

Dat(‘d Washington, 1). C., January 10, 1927. 

JAMES F. SMITH,; 

Actlny Justice. 


We approve and consent to the foregoing Statement of 
Evidence in this cause. 

Dated Washington, D. C., January 10, 1927. 

(JIARLES HENRY BUTLER, 

JOHN A. KRATZ, 

Attn rue if for Plaintiff. 
DEAN HILL STANLEY, 

Attorney for 1)efeudants. 

219 [Endorsed:] Von Zedtwitz v. Sutherland. No. 
42003. Statement of Evidence. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 457)5. Waldemar Konrad Ernst Anton Wilhelm Ferdi¬ 
nand von Zedtwitz, Appellant, vs. Howard Sutherland, as 
Alien Property Custodian, et al. Court of Appeals, Dis¬ 
trict of Columbia. Filed Jan. 21, 1927. Henry W. Hodges, 
clerk. 
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OF THE DISTRICT OF COLUMBIA. 


Waldemar Konrad Ernst Anton Wil¬ 
helm Ferdinand von Zedtwitz, 

Plaintiff and Appellant^ 

against 

Howard Sutherl.\nd, as Alien Property 

Custodian, 

and 

Fr.ank White, as Treasurer of the 
United States, 

Defendants and Appellees. 


BRIEF FOR APPELLANT. 

This appeal is brought by the plaintiff from a final de¬ 
cree of the Supreme Court of the District of Columbia 
filed October 11, 1926, dismissing the bill of complaint. 
The suit is in equity, brought against the Alien Property 
Custodian and Treasurer of the United States, to recover 
certain property seized by the Custodian in 1918 and 1919. 
The suit is founded on the Amendment of 1929 tor the 
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Trading with the Enemy Act (Sec. 9, Subd. b-1) whereby 
a right of action for the recovery of their seized property 
is given the owners thereof who were at the time of such 
seizure citizens or subjects of any nation or state other 
than Germanv or Austria or Austria-Hungarv and are at 
the time of the return thereafter under the Act citizens 
or subjects of such other nation or state. 

Statement of Facts. 

No findings of fact or conclusions of law were made 
by the court below. There was no conflict of evidence 
as to anv actual occurrence. There was no witness con- 
tradicting any other witness. Even on the factum of the 
law of Switzerland and of Germanv there is no conflict 
of evidence. The government’s expert, although present 
throughout the trial (132)*, was not called as a witness, 
there being manifestly no divergence between his views 
and those of the plaintifTs witness. Professor Borchard, 
his colleague (ib,). 

In order not to break the course of this presentation of 
the facts, which to be lucid and helpful must be simply 
and brieflv stated, so that we mav not lose the wood for 
the trees, we have set forth at length in an appendix the 
component elements underlying and legally resulting in 
one of the ultimate facts, the grant of Swiss citizenship 
to Mrs. von Zedtwitz and her son, rather than crowd and 
perhaps confuse the narrative by setting forth here all 
the Swiss statutes and documents involved. We do, how¬ 
ever, specify them in the appendix. 

The facts are substantiallv as follows: 

The plaintiff was born in Germany on May 8, 1896, of 
a German father (138), and thus both by the lex soils 


* Citations from the appeal record indicate marginal folio numbers. 



3 


and the lex sanguinis was born a German national. 
His father died August 18, 1896 (ib.), a few days over 
three months after the plaintiff’s birth. The plaintiff’s 
mother, who prior to her marriage to the plaintiff’s father 
had been a native born American citizen (ib.), left Ger¬ 
many immediately after her husband’s death (that is, 
when the plaintiff was three months old) (139) and taking 
the plaintiff with her established her residence in Paris 
{ib.). They lived there till 1902 (ib.) and then w’^ent to 
live in Switzerland (140) and continued to reside there 
until the mother’s death in 1910 (ib.). During his early 
childhood the language spoken by the plaintiff to his 
mother was English (141) and until he left Paris in 1902 
when he was six years old, the languages he spoke were 
English and French. The first knowledge he acquired 
of the German tongue was when he was ten years old 
(141). Mrs. von Zedtwitz entered Germany once in De¬ 
cember, 1906 (161). This was the first occasion, shown 
by the testimony that either she or her son had set foot 
in Germany since they left the country in August, 1896. 

The family’s connection with Germany ended with the 
father’s death. The boy never saw his father’s brother 
before his mother’s death in 1910 (142). The visits made 
by his mother to Germany, which began as above stated 
in 1908, when the plaintiff was twelve years old, were 
undertaken in connection wdth the plaintifTs education 
there (157), and until the plaintiff’s schooling thus 
brought him again to Germany at the age of twelve years 
no resumption whatever is shown of the German contacts 
that had ended in 1896. None of the mother’s friends or 

I 

acquaintances residing in Germany visited her after she 
went to France or to Thun (160). She “severed all rela¬ 
tions with German friends and acquaintances” and except 
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for one entry into Germany in December, 1906, no evi¬ 
dence appears of her having returned to Germany until 
1908 (160). 

At all times prior to and during the year 1908 (and 
until January 1,1914) the law of Germany of June 1,1870, 
was in force, declaring, as one of the ways in which Ger¬ 
man citizenship might be lost, absence from Germany 
uninterruptedly for ten years (92). This applied in the 
case of a minor, w’ho followed the status of the parent 
at the expiration of the ten-year period (ib.) 

In 1908 Mrs. von Zedtwitz took the necessary steps pre¬ 
scribed by the Swiss law for making both her son and her¬ 
self citizens of the Swiss republic. In an appendix we 
set forth the various steps taken in this process; in this 
resume of the facts it is sufficient to summarize those 
steps by saying that in the year 1908 she did the things 
required by the Swiss law for Swiss naturalization 
and that she and her son received the documents which 
according to the uncontradicted evidence established the 
holders’ Swiss citizenship in Switzerland for all purposes 
(63). 

In September or October, 1908, wffien the plaintiff was 
twelve years old, the same year in which Swiss citizenship 
had as above stated been granted to his mother and him¬ 
self, he w’as taken to an English School in Heidelberg, 
Germany, remaining there until March, 1909 (141). He 
next attended the g^'mnasium at Frankfort, Germany, re¬ 
maining there as a student for tw^o years (ib.). He had 
four vacations a year, at Christmas and Easter and in the 
summer and autumn, the summer vacations lasting one 
month and the others tw’o w’eeks each (ib.) These vaca¬ 
tions were all spent at the plaintiff’s home in Switzerland 
(ib.) The plaintiff continued to attend school in Ger¬ 
many until he had passed his examinations in 1914 (142). 
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He was then eighteen, and as these were the last ex¬ 
aminations he took and ended his serious studies the 
outbreak of the war came at just about the end of the 
plaintiff’s school days (ib.). 

The plaintiff’s mother had died in 1910 (139) when the 
plaintiff was fourteen years and a half old, two years 
after he had begun attendance at the German schools. 
By her will she appointed a brother-in-law, guardian of 
her son (142; Plaintiff’s Exhibit 10, par. Twelfth) (197). 
The plaintiff first saw this uncle after his mother’s death 
(142). The plaintiff came with his mother’s body, to 
Louisville, Kentucky, where his mother was buried (ib,). 

On his return from America after his mother’s death 
the father’s brother, as his testamentary guardian, as¬ 
sumed control of the boy (ib,), and sent him to live while 
attending school with his own daughter and son-in-law 
at Neustrelitz, in the German state of Mecklenburg-Strelitz 
(ib.). This son-in-law was commander of the Recruiting 
Squad of the First Guard Dragoons, a cavalry regiment 
in the German army (143). When the war broke out 
in August, 1914, the plaintiff was on his school vacation 
(ib,) with his uncle, his guardian, at Swinemuende, a 
German seaside resort. At the outbreak of the war his 
uncle took the plaintiff, then eighteen years old, to Berlin 
(ib,) Before doing so, he demanded of the plaintiff 
that he enlist in the German army, which demand was 
refused (ib,). Arrived in Berlin, the plaintiff was told 
by his uncle that he “was to accompany him to be ex¬ 
amined by the regimental physician” (ib.). The plaintiff 
had been enlisted by his uncle in the German army with¬ 
out consulting him (ib,). The plaintiff served in the 
German army through the war, rising from private to 
high-class private (gefreiter), non-commissioned officer 
(faehnrich), correponding to our sergeant, and finally to 
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the rank of sub-lieutenant (143-4). The plaintiff never 
received a WTitlen appointment as sub-lieutenant or to 
either of the lower grades (144). 

Under the law of Germany, German citizenship was not 
acquired by service as an officer in the German army 
(94). The actual delivery of a commission was necessary 
for the creation or redintegration of German citizenship 
(zb.). “The delivery is the important thing” (z*b.). 

The plaintiff came of age during the war, in May, 1917. 
Immediately prior thereto he obtained a week’s leave of 
absence (145) and went to Switzerland, where he obtained 
from the government authorities a certificate confirming 
his Swdss citizenship (in evidence at fol. 61, Plaintiff’s 
Exhibit 6-A; fols. 186-7). 

All the seizures of the plaintifTs property, amounting to 
over a million dollars, all from American sources, in¬ 
herited from his American mother, were made by the 
Alien Property Custodian long after all the occurrences 
above recited. The seizures were made February 2, 1918, 
September 27, 1918, and February' 28, 1919 (Complaint, 
par. VII, fols. 3-4, not denied by answer). 

The plaintiff v/as transferred to the reserve on his ownti 
application on February 18,1919 (145-6; Plaintiff’s Exhib¬ 
it 11-A, 199). He continued to reside in Switzerland from 
the time of his mother’s death until 1923, w^hen he became 
a resident of the United States (149) and, as brought out 
by defendants’ counsel on cross examination, took out his 
first citizenship papers (165). 

Clironolog^y. 

1896 May 8. Plaintiff’s birth. 

1896 August. Plaintiff’s and mother’s departure from 

Germany. 

Residence of plaintiff and mother in 
Paris. 


1896-1902. 
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1902. 

1906 December. 
1908. 

1910 Dec. 16. 
1910-1914. 

1914. 

1917. 


1919. 

1918-1919. 

1923. 


Residence changed to Switzerland. 

Plaintiff’s mother visited Germany. 

Plaintiff and mother became Swiss 
citizens. 

Death of plaintiff’s mother. 

Plaintiff in Germany at school in the 
control of guardian. 

Plaintiff’s entry into German army. 

Plaintiff’s return to Switzerland on 
leave and issue to him of certificate 
confirming his Swiss citizenship. 

Transfer to reserves. 

Seizures by Alien Property Custodian. 

Change of plaintiff’s residence from 
Switzerland to United States. 


Ultimate Facts Fstablislied. 


The plaintiff contends that by the evidentiary facts 
above stated a prima facie case was made out, and there 
being no evidence in contradiction of these facts that the 
following ultimate facts were conclusively established, en¬ 
titling the plaintiff to judgment: ; 

The plaintiff, born a German citizen, left Germany with 
his mother on his father’s death when the plaintiff was 
three months old. Both the plaintiff and his mother were 
uninterruptedly absent from Germany for a period of ten 
years, expiring in August, 1906, and the German citizen¬ 
ship of both plaintiff and his mother thereby terminated. 

In 1908 the plaintiff and his mother acquired' Swiss 
citizenship. The plaintiff thus became and has ever since 
remained a citizen of a nation other than Germany or 
Austria or Austria-Hungary. 

Irrespective of the termination of the plaintiff’s German 
citizenship by ten years’ uninterrupted absence from Ger¬ 
many, his German citizenship, had it still existed when he 
acquired Swiss citizenship in 1908, would have superseded 
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his former Grerman citizenship, the right of expatriation 
and of the acquisition of a new citizenship being a natural 
and inherent right exercised by the plaintiff and his 
mother. 

Even if the plaintiff’s German citizenship had not been 
terminated, he became bv Swiss naturalization a citizen 
of a countr}’ other than Germany or Austria or Austria- 
Hungary. 

The plaintiff never re-acquired German citizenship. 
Service in the German arniv did not make him a Ger- 
man citizen. He could not in anv event have been reinte- 
grated as a German citizen without delivery^ of an officer’s 
commission, and no commission was ever delivered. 

The plaintiff having been, when his property was seized 
by the Alien Properh’ Custodian and at all times since 
such seizures, a citizen of a country^ other than Germany 
or Austria or Austria-Hungary', he is entitled to the return 
of his property. 

lioss of German Citizensliip. 

As has been said, Mrs. von Zedtwitz, a native-born 
American citizen, who by operation of law had acquired 
German nationality upon her marriage with a German, 
left Germany when the plaintiff was three months old, 
that is, in August, 1896 (139), going to Paris, where she 
resided until 1902, and thence to Thun, Switzerland, which 
place remained her residence until her death in 1910. 
The only entry into Germany shown to have occurred in 
the entire period was in December, 1906, some months 
after the expiration of ten years from the time she had 
left Germanv in December, 1896. 

The presumption that she remained in Paris after going 
there in 1896 until 1902, the time she was shown to have 
left it, and that she remained in Switzerland after going 
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there to live in 1902 until the time she was shown to have 
entered Germany, except for isolated instances where she 
was specifically shown to have passed through France 
and to have gone to the United States and returned 
thence, not going into Germany; these presumptions of 
continuance constituted, with their basis of actu^ pres¬ 
ence in places other than Germany, some evidence that 
Mrs. von Zedtwitz was, during the ten-year period fol¬ 
lowing her husband’s death, continuously without the ter¬ 
ritorial limits of the empire, and there being ho evi¬ 
dence in contradiction such presumption becomes con¬ 
clusive in this action. 

This uninterrupted absence for ten years from Ger¬ 
many operated ex proprio vigors to terminate her German 
nationality and that of her minor son, the present plain¬ 
tiff. The German statute of nationality, the act of 1870, 
in force until .January 1, 1914 (92), provided that one of 
the ways by which German citizenship might be lost was 
by absence from Germany uninterruptedly for a period 
of ten years {ih.), this absence resulting “automatically” 
in the loss of one’s German citizenship. The status of^ 
a minor followed that of his parent {ibJ). 

Acquisition of Swiss Citizenship. 

In 1908 Mrs. von Zedtwitz and her son took the neces¬ 
sary steps for becoming citizens of the Swiss Confeder¬ 
ation. The requirements of the Swiss law and their com¬ 
pliance with such requirements are set forth in the 
appendix. The ultimate conclusion of law and fact estab¬ 
lished by the evidence is that the legal effect of what was 
done in Switzerland and of the documents issued by the 
government authorities was that in 1908 the plaintiff and 
his mother became citizens of Switzerland (63-4). This 
evidence was uncontradicted and is conclusive. 
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Plaintiff’s Education in Germany and Service in 

German Army. 

In the latter part of 1908, as we have seen, the plaintiff 
was sent to school in Germany. The plaintiff’s mother 
died in 1910, and after her death he was in the charge 
of his uncle and continued to attend school in Germany. 
There was no suggestion of a German domicile, the plain¬ 
tiff having continued to make his home at the family 
residence in Switzerland, both before and after his 
mother’s death, going home from his school vacations. 
When the w^ar broke out the plaintiff, still a minor, was 
enlisted bv his uncle in the German armv. In his mili- 
tary service he rose to the rank of sub-lieutenant, but 
never received a commission. It was shown bv uncon- 
tradicted evidence that in order to create German citizen¬ 
ship by means of the bestowal of a commission as a 
military officer it is absolutely essential, under the Ger¬ 
man law, that the commission be delivered. The uncon- 
tradicled evidence also shows that the plaintiff never re¬ 
ceived a commission, so that it is manifest that the plain¬ 
tiff’s military service did not make him a German citizen. 
There was no suggestion that it destroyed or impaired 
his Swiss citizenship. 

Conffnnatioii of Plaintiff’s Swiss Citizenship. 

On attaining his majority in May, 1917, the plaintiff 
obtained leave of absence from the army and went to 
Switzerland and obtained from the proper authorities a 
certificate running directly to himself, confirming his 
Swiss citizenship. Even if not acquired before, Swiss 
nationality w’ould have been acquired upon this final act, 
and the documents under the Swiss law entitled the holder 
to be recognized in Switzerland as a Swiss citizen for all 
purposes (65-4). 
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No suggestion has been made by the defendants that 
there was any change in the plaintiff’s national status 
between the confirmation of his Swiss citizenship in May, 
1917, and the subsequent seizures of his property. 

This statement is believed to include the essential ele¬ 
ments in the narrative, including those relied upon by the 
government to sustain its contention. Of course it con¬ 
tains facts which may not be legally essential to the deter¬ 
mination but are almost necessary in presenting the 
narrative clearly. If there are any facts omitted which 
the government deems essential counsel will doubtless 
develop them in the appellees’ brief. 


We have been careful to include in this statement those 
facts considered by the court below to overcome the show¬ 
ing made by the proof of the plaintiff’s Swiss citizenship, 
a showing which we contend brought us categorically 
within the provisions of the amendment of 1920, the 
Trading with the Enemy Act, as amended in 1920, and 
entitled the plaintiff to judgment. 

The Amendment of 1920. 

I 

Quoting again from the Trading with the Enemy Act, as 
amended in 1920 (66th Cong. Ch. 241), its provision is 
(Sec. 9) that 

“(b) In respect of all money or other property 
conveyed, transferred, assigned, delivered or paid 
to the Alien Property Custodian or seized by him 
hereunder and held by him or by the Treasurer of 
the United States, if the President shall determine 
that the owner thereof at the time such money or 
other property was required to be so conveyed. 
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transferred, assigned, delivered or paid to the Alien 
Property Custodian or at the time when it was 
voluntarily delivered to him or was seized bv him 
was— 

“(1) A citizen or subject of any nation or State 
or free citv other than Germany or Austria or Hun- 
gary or Austria-Hungary, and is at the time of the 
return of such money or other property hereunder 
a citizen or subject of any such nation or State or 
free city: * * 

then the President “may order the payment, conveyance, 
transfer, assignment or delivery of such money or other 
property” to the owner. 

Under subdivision (c) of the same section any person 
w'hose property the President is thus authorized to return 
may file a notice of claim and thereafter may institute 
suit in equity to recover the property. 

Plaxtiff was at the time of the seizures and ever 

SINCE HAS BEEN A CITIZEN OF A NON-ENEMY COUNTRY, NAMELY, 

OF Switzerland. He was shown to be precisely and cate- 
gor'ic\lly within the cl.\ss of persons declared by the 
amendment of 1920 to be entitled to the return of their 

PROPERTY. 

The fact of the seizures was not in dispute. Neither, we 
take it, was the fact that Swiss citizenship was conferred 
on the plaintiff and his mother in 1908, nor that on at¬ 
taining his majority the plaintiff received in 1917 a con¬ 
firmatory' grant of Swiss citizenship. WTiether disputed 
or not they w'ere clearly established by the evidence. The 
proof on this point is analyzed in the appendix. Nor was 
there any evidence contradicting the evidence that both 
the plaintiff and his mother w^ere uninterruptedly out of 
Germany during the w’hole of a ten-year period whose 
course had been fully run by December, 1906. 
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Thus the plaintiff’s case was brought categorically and 
specifically within the scope of the amendment of 1920 
and he was entitled to judgment for the return of his 
property unless there were some other facts overcoming 
the legal effect of those recited, which by their mere state¬ 
ment are seen to bring the plaintiff on their face precisely 
within the act. 

Nevertheless the trial court dismissed the bill. As 
above stated, no findings of fact or conclusions of law 
w^ere made, and it is to the opinion (34-42) that we must 
look to ascertain in what respect it was considered that 
there was a failure of proof. In its opinion the learned 
court below restates the plaintiff’s contentions, making 
them three in number. It does not consider our conten¬ 
tion that irrespective of ten years’ absence from Ger¬ 
many the German citizenship of origin of the plaintiff 
and his mother was terminated by the mother’s exercise 
in 1908 of the natural and inherent right of expatriation; 
nor our contention that even if the plaintiff retained or 
reacquired his German nationality of origin, nevertheless 
as he had become in 1906 a Swiss citizen he would even 
on the government’s theory have had a dual citizenship; 
in other words that whether or not possessing any ele¬ 
ments of German citizenship he would in any event have 
been a citizen of the Swiss Confederation, that is, of a 
country other than Germany or Austria or Hungary and, 
therefore, literally within the scope of the amendment 

t 

of 1920 requiring the return of seized property belonging 
to the citizen of a country other than Germany or Austria 
or Hungary. 

Neither is there any discussion in the opinion of our 
contention made below that the continued retention of 
the plaintiff’s property by the Alien Property Custodian, 
eight or nine years after the end of the war and when 
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any possible justification in the way of military' neces¬ 
sity has long ceased, deprives the plaintiff of his property 
without due process of law, in contravention of the Fifth 
Amendment to the constitution of the United States. 

The three points not considered in the opinion below— 
expatriation, dual citizenship and the constitutional ques¬ 
tion—are taken up in their place in this brief. Its main 
portion will be devoted to an examination of the con¬ 
siderations on which the court below, after correctly 
stating the substance of the plaintifTs contentions, found 
itself “unfortunately * * * driven to the conclusion that 
judicial relief cannot be granted and that return to the 
plaintiff of his property must wait the enactment of legis¬ 
lation authorizing its release” (38). 

The court below restates the plaintiff’s contentions 
under three heads, and then formulates the considera¬ 
tions which in each case impel it to rule against the 
plaintiff. We submit that in each case the learned court 
has invoked, as effective to countervail the clear and un¬ 
disputed evidence for the plaintiff, arguments founded on 
certain underlying assumptions of fact which are actually 
without any support in the record whatsover. 

The court below' thus states the contentions of the plain¬ 
tiff; contentions which if sustained by the evidence mani¬ 
festly entitle him to judgment (37-8): 

“1st. That Baroness von Zedtwitz and her son 
lost their German citizenship by their continued 
and uninterrupted absence from Germany for a 
period of 10 years, that is to say, from August, 
1896, to December, 1906; 

“2nd. That Baroness von Zedtwitz and her son 
became citizens of Sw'itzerland in 1908 and that 
therefore their status as German citizens ended in 
that year; 
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“3rd. That the plaintiff was not reintre^ated as 
a German citizen by his appointment as a sub¬ 
lieutenant in the first guard Dragoons of the Ger¬ 
man military service inasmuch as his conmission 
as a sub-lieutenant was never delivered, and he 
could not under German law be reintegrated as a 
German citizen without delivery and acceptance of 
such a commission.” 

I 

We submit that all three of these contentions were 
established by abundant evidence, against which there 
was no evidence whatsoever, and that the refusal of the 
court to find that they had been established waS' against 
the evidence and without any evidence to sustain it; that 
its dismissal of the bill and refusal to award judgment 
for the plaintiff was error, requiring reversal of the de¬ 
cree below and the award of a decree for the plaintiff for 
the relief prayed. 

In view of the fairlv complete statement of facts al- 
ready made, with references to the record throughout, we 
shall therefore take up the disposition made by the court 
below of each of the three ultimate fundamental conten¬ 
tions of the plaintiff as thus formulated by the court. 

Foreword. 

Nowhere in the record is there any conflict of evidence. 
No witness contradicts the testimony of any other wit¬ 
ness. The only controversy is as to the legal effect of 
the facts proved. 

By the amendment of 1920 to the Trading with the 

t 

Enemy Act, Congress has declared (sec. 9 [b] subd. 1), 
that where it appears that a seizure made by the Alien 
Property Custodian has brought into his hand the prop¬ 
erty of one who, when the seizure was made, was and at 
the time of the return still is, a citizen or subject of any 


# 
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nation or State or free cit>' other than Germany or Aus¬ 
tria or Austria-Hungar\% that in every such case the prop¬ 
erty is to be returned. 

Broadly speaking, seizures were authorized by the orig¬ 
inal Trading with the Enemy Act of 1917 in the case of 
practically all persons residing within the enemy coun¬ 
tries, and this was quite as true of neutrals, or even of 
loyal Americans who merely happened to be in Germany, 
as of the Germans themselves. Whether such seizures 
were justifiable under enlightened conceptions of inter¬ 
national morality, whether confiscation was compatible 
with the prevailing principles and policies of the Ameri¬ 
can people or with our treaty engagements, is not here 
involved. The United States had the power to seize and 
it exercised it. 

Such seizures ran counter to the principle, now recog¬ 
nized in the law of nations, of the inviolability, in time 
of war as well as of peace, with certain clearly defined 
exceptions, of the private property of indiivduals on land. 
Resort to confiscation was said to be justified, if at all, 
as an exception^ on grounds more or less formulated and 
defined, to principles recognized in the intercourse of 
civilized nations. 

The plight of persons residing within the enemy terri¬ 
tory and having property in this country* was made far 
worse by the act of the civil law-making body than it 
could have been made by the most ruthless military oc¬ 
cupation had they had their property with them. 

The “Convention Respecting the Laws and Customs of 
War on Land,” formally declared in 1907 by the civilized 
nations of the world at the Second Hague Conference, the 
signatories including the President of the United States, 
the German Emperor and the Swiss Federal Council, 
merely codified, so far as they went, the existing rules of 
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war. In the preamble it is declared (Malloy’s Treaties 
and Conventions of the U. S., Vol. 2, p. 2272): 

“Until a more complete code of the laws of war 
has been issued, the High Contracting Parties deem 
it expedient to declare that, in cases not included 
in the Regulations adopted by them, the inhabitants 
and the belligerents remain under the protection 
and the rule of the principles of the law of nations, 
as they result from the usages established among 
civilized peoples, from the laws of humanity, and 
the dictates of the public conscience.” 

Under such recognized laws of war property may be 
seized or destroyed only in case of imperative military 
necessity. 

Art. XXIII, Second Hague Convention: 

“In addition to the prohibitions provided by 
special conventions, it is especially forbidden—* * * 

“To destroy or seize the enemy’s property, unless 
such destruction or seizure be imperatively de¬ 
manded by the necessities of war” (zb., p. 2285). 

Art. XLVI: “Private property cannot be confiscated” 
(zb. p. 2289). 

I 

Art. XLVII: “Pillage is formally forbidden” (zb. p. 
2289). 

Art. LII: 

I 

“Requisitions in kind and service shall not be 
demanded from municipalities or inhabitants ex¬ 
cept for the needs of the army of occupation. They 
shall be in proportion to the resources of the coun¬ 
try * * *. Such requisition and services shall 

only be demanded on the authority of the com¬ 
mander in the locality occupied. Contributions in 
kind shall as far as possible be paid for in cash; 
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if not, a receipt shall be given and the payment of 
the amount due shall be made as soon as possible’' 
{ib., p. 2289). 

Art. LIII: 

“An army of occupation can only take posses¬ 
sion of cash, funds and realizable securities which 
are strictlv the property of the state”; etc. (ib. p. 
2289). 

However, the law was enacted and the seizures made 
and no question may be raised of the existence of the 
power. The extraordinary^ character of the law, its de¬ 
parture from the declared principles of our country and 
its utter break with the spirit of the Hague Convention 
are emphasized not to found a contention that Congress 
exceeded its powers, but to remind ourselves that this is 
the kind of law that a court of equity will construe in 
strictissimis verbis and against the government and lib- 
erallv in favor of the victim; that it is one of those ex- 
traordinary laws, almost penal in nature, engendered at 
any rate by the fear of a menace which has long passed, 
whose destructive scope is not to be extended by implica¬ 
tion. Inter arma leges silent. Here indeed it was a lex 
through which the supreme military^ power of the state 
was speaking; but the measure was in its genesis and 
nature a military^ fiat. Its only justification was in the 
war power of Congress. 

No sooner was the war ended than Congress proceeded, 
a step at a time, to mitigate the rigor of the sweeping 
seizures that had brought into the hands of the govern¬ 
ment officials the property not only of our enemies but 
of numbers of other persons who had been enemies only 
in the highly special and technical sense of the Trading 
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with the Enemy Act, which made actual residence, rather 
than nationality, the only test. 

Of these amendments the only one with which we are 
concerned is of that 1920, requiring the return of their 
property to those persons found to have been arid to be 
citizens of a country other than Germany or Austria- 
Hungary. It is that amendment under which thi$ action 
is brought. The plaintiff demands the return of his prop¬ 
erty because when the seizures were made he was and 
for many years had been and still is a citizen of a country 
other than Germany or Austria-Hungary; that is, of the 
Swiss Confederation. The Trading with the Enemy Act 
speaks as of a time flagrante bello, when the nation was 
putting forth its utmost energies to stop every source of 
aid or comfort to the enemy that it could reach. The 
amendment of 1920, on the other hand, was enacted at 
a time when the enduring principles of law and of right 
dealing had resumed their sovereignty. It was a step 
in the w^ay of the restoration of the reign of law. It 
mitigated the ruthless act of confiscation, and in clear 
and unambiguous terms restored to the protection of the 
judicial organs of a government of law a large group 
of the persons and property that during the temporary 
exigency of war had been under the control of measures 
which it would be a euphemism to call essentially military, 
for in their drastic suspension of rights long regarded as 
inviolate they far outran, as we have seen, anything that 
could have been done by a military officer without sub¬ 
jecting himself to court-martial. 

Therefore the act of 1920, narrowing the limits of con¬ 
fiscation, should be broadly and liberally construed. Dual 
nationality, for example, is not a novel conception in 
international relations. Although anomalous in character 
it is not a thing unfamiliar nor was it unfamiliar to the 
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Congress that enacted the amendment of 1920. There 
were hundreds of thousands of persons having dual 
nationality. When Congress provided that persons who 
were citizens of some other country than Germany, Aus¬ 
tria or Austria-Hungaiy’ should have their property re¬ 
turned, it did not say, as it would have been altogether 
natural to say, had that been what it meant, that persons 
who were not citizens of Germany, Austria or Austria- 
Hungary should have their property returned. What Con¬ 
gress said was that persons who were citizens of other 
countries should have their property returned. The de¬ 
cisive question therefore is whether or not the claimant 
was and is a citizen of a country other than Germany or 
Austria-Hungaiy’. If he was, then his right would not be 
impaired even though it were found that his German 
nationality had survived and existed concurrently with 
his other citizenship. 


I. 

Tlie plaintiff and his mother lost their German 
citizenship hy their continued and nnintermpted 
absence from Germany for ten years, a period com¬ 
pleted by December, 1906. 

The plaintiff’s proof was that his father died August 
18, 1896 (138); that the plaintiff was with his mother at 
the time of his father’s death (ib .); that upon his father’s 
death the plaintiff’s mother went to Paris to live, taking 
with her the plaintiff, who was three months old at that 
time (139). As the plaintiff was born May 8, 1896 (138), 
this definitely fixes the time when the plaintiff and his 
mother left Germany and went to Paris to live as some 
time in August or at the latest not after September 8, 
1896. The plaintifTs mother, having the plaintiff with 
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her, established her residence at 104 Champs Elysees, 
Paris (139). They lived there six years (139), that is, till 
1902. Then thev went to Switzerland, to the house of the 
plaintifTs mother on Lake Thun (140), where she had 
property, completing the construction of her house, com¬ 
menced in 1896 but suspended after her husband’s death 
(ib.). The plaintiff lived there with his mother until her 
death (140), which occurred December 16, 1910 (139). 
The record thus showed the continuous residence of the 
plaintiff and his mother in Paris and in Switzerland from 
a time identified as three months after plaintifTs birth 
on May 8, 1896, to December, 1910, so that the ten years’ 
period had completely run by September 8, 1906, at the 
latest. There was no evidence whatever of the entry of 
either plaintiff or his mother into Germany or of either 
of them setting foot within the confines of the empire 
during that period. The first entry of any kind into Ger¬ 
many after leaving the country in 1896 was on a single 
occasion in December, 1906, several months after the ex¬ 
piration of the ten years (161). 

As above stated, it was proved on the trial that the 
German statute of nationality, the act of 1870, in force 
until January 1, 1914 (92), provided that one of the ways 
by which German citizenship might be lost was by absence 
from Germany uninterruptedly for a period of ten years, 
this absence resulting automatically in the loss of one’s 
German citizenship (ib,). The status of a minor whose 
father had died followed that of his mother (zb.). 

The ten years’ continuous absence was thus shown by 
proving three facts; (1) date of leaving Grermany; (2) 
date of entry into Germany more than ten years there¬ 
after; and (3) that the intervening presence elswhere 
was continuous and uninterrupted by any entry into Ger¬ 
many. The court below speaks as if it considered that 
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none of these facts had been proved. Thus it says 
(opinion, 38): “Neither the month nor the day of the 
month of her (plaintiff’s mother’s) departure from Ger¬ 
many in 1896 was shown,” and that “on what dav in 
December (1906) she returned w^as not established.” “For 
all that is disclosed by the record,” the opinion continues, 
“she may have left Germany on the 4th of December, 
1896, and returned to Germany on the 1st of December, 
1906.” 

But the uncontradicted evidence negatived any such 
possibility. Naturally enough, “the day of the month” 
of the departure of plaintiff’s mother from Germany— 
something that happened more than thirty years ago—^was 
not showTi. It did not have to be shown, nor did the 
month in which it occurred. What w’as showm was that 
it occurred w’hen the plaintiff was three months old (139), 
and as he was born May 8, 1896 (138), and thus became 
three months old on August 8, 1896, the time of the de¬ 
parture of the plaintiff and his mother from Germany is 
fixed at some time in August or at the latest in the first 
week of September, 1896. After September, 1896, the 
plaintiff could not have been correctly described as “three 
months old.” The expression is not to be taken as pre¬ 
cise to a day, but the margin of variation could hardly 
extend for more than a few^ days beyond September 8. 
The proof that the absence from Germany had started 
running not later than September, 1896, is attested by 
precisely the same evidence as that fixing the year as 
1896, and the court below finds that “fhe plaintiff proved 
that Baroness von Zedtwitz left Germany after the death 
of her husband in 1896” (38). Having found that it had 
been proved that the plaintiff and his mother left Ger¬ 
many in 1896, the evidence being that the departure was 
made three months after May 8, 1896, we submit that it 
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was on the face of it a finding against the evidence to 
rule that all that had been proved was that the mother’s 
departure was some time in 1896 and that “for all that 
is disclosed by the record she may have left Germany on 
the 4th of December, 1896.” 

A similar unexplained and, we submit, arbitrary elim¬ 
ination of a part of evidence which was presented as a 
single, coherent and simple whole, something all alike, 
proved by a single witness and establishing a single homo¬ 
geneous group of facts, is presented in the ruling of the 
court below that “on what day in December” the plain¬ 
tiffs mother again entered Germanv “was not established” 
(38). In the same sentence the court agrees that “it ap¬ 
pears from the testimony that the plaintiff returned to 
Germany in December, 1996.” This, the court says, might 
have been on December 1st. But there was no necessity 
for the plaintiff to show, as of course he could npt show 
after more than twenty years, “on what day in December” 
the plaintift‘’s mother again entered Germany. Suppose 
it had been on December 1? She had left Germany at 
a time in 1896 w’hich as we have just seen could not have 
been later than September, so that in any event there 
was between the two dates an interval longer than ten 
years, beginning not later than September, 1896, and end¬ 
ing not earlier than December, 1906. 

On the submission below there was criticism by the 
defendants of the weight of the evidence showing the 
time of the departure of the plaintiff and his mother from 
Germany and of her entry into that country a little more 
than ten years thereafter, and in defendants’ brief there 
was a suggestion that the evidence was not competent. 
But the court held the evidence competent and, as above 
pointed out, declared that the plaintiff had proved that 
his mother left Germany in 1896. The court’s criticism 
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was not that the evidence was incompetent, but that there 
w’as one detail, the month and day of the month, not 
proved. But, as we have said, the very evidence that 
proved the facts which the court recognized as estab¬ 
lished, departure in 1896 and entry in 1906, proved also 
that the departure w'as not later in 1896 than September 
and not earlier in 1906 than December, and that between 
those times a period longer than ten years intervened 
is self-evident. 

Thus we have considered two of the components of 
the proof of ten years uninterrupted absence; the be¬ 
ginning and end of the period. We have seen that from 
the fact that the precise day of the beginning and end 
were not shown the court below considered that nothing 
w^as shown closer than a year, or, at one end of the term, 
closer than a month; and that this assumption was er¬ 
roneous, because in fact one date was shown to have 
been not later than September and the other not earlier 
than December, and no closer precision was needed to 
show the running of the full ten years. In regard to the 
third component of an uninterrupted ten years’ period, 
that the absence must be continuous and uninterrupted, 
here in like manner the court merely stated that “it can¬ 
not be said therefore that the continued uninterrupted 
absence necessary to cause loss of German citizenship 
was proven” (38). 

This sentence follow^s that quoted above, in which the 
court said that for all was disclosed by the record the 
plaintifTs mother might have left on the 4th of December, 
1896, and returned on the 1st of December, 1906. At the 
trial the court itself pointed out that should the plaintiff, 
having showm when his mother left Germany, show re¬ 
turn to that country in some subsequent year this would 
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furnish presumptive evidence that the intervening ab¬ 
sence from Germany was continuous; 

“Of course, you can show either by stipulation 
or otherwise, that she (plaintifTs mother) left there 
and she returned with her son to Germany in 1908. 
The presumption attaching to that would shift the 
burden of the procedure to the defendant to show 
that she had returned prior to 1908'* (126). 

No attempt whatever was made by the government to 
rebut the presumption of intervening continuous absence 
created by proof of the dates of departure and return. 
No objection was made by counsel for the government 
to the ruling just quoted, it being, on the contrary^ agreed 
that “they may show that” (ib.), counsel merely pointing 
out that “there is no fact in the case up to the present 
time as to when she left Germany.” It was in a subse¬ 
quent part of the testimony that the required proof was 
introduced showing when the plaintiff’s mother left Ger¬ 
many (139). 

No suggestion is found in the opinion of the court be¬ 
low, nor w'as any made by the court during the trial, that 
there was any doubt of the probative effect of such a 
presumption. No suggestion is found in the opinion, nor 
was any made by the court during the trial, that the evi¬ 
dence subsequently given, creating the foundation for 
such presumption, was not competent and probative. On 
the contrary, as we have already quoted, the court found 
that it was proved that plaintifTs mother left Germany 
in 1896 and that she returned in December, 1966 (38). 
As w^e have pointed out, the same proof that showed the 
departure from Germany to have been in 1896 showed it 
to have been not later than the first week of September 
of that year. We are therefore at a loss to account for 
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the ruling that “it cannot be said that the continued un¬ 
interrupted absence necessary to cause loss of German 
citizenship was proven” (38). 

The proof was competent and the presumption con¬ 
trolling. There was not a syllable of evidence in contra¬ 
diction. The fact of ten years continuous absence from 
Germany was shown by uncontradicted and therefore 
conclusive evidence, and is to be taken in this court as 
an established fact. 

On the submission below the government claimed that 
(he evidence was incompetent to show the departure of 
the plaintiff’s mother from Germany in 1896. It there¬ 
fore seems proper, if but by w'ay of anticipation, to point 
out briefly the unassailable competence of the testimony, 
even though in view of the trial court’s finding that the 
actual departure had been proved it is not open to an 
appellee, assigning no error, to object to it on appeal. 

The remaining element of proof was that when the 
presence of the mother in a part of the world outside of 
Germany for a period identified in its beginning and 
ending had been shown, a presumption arose, as the trial 
court held, that the intervening absence was continuous. 
The efficacy in principle of such presumption was not dis¬ 
puted by the government in its submission, its contention 
being that in this case its required foundation, the 
mother’s departure from Germany, had not been shown. 
To complete the showing of the probative force of the 
record as it stands, entitling us to the finding in this court 
of an uncontroverted fact, we also include in this point 
a brief reference to the authorities showing the recog¬ 
nized force of such a presumption, authorities preciseh" 
in line with the ruling of the trial court above quoted. 

The plaintiff’s proofs, presented to the Alien Property 
Custodian on filing his claim, had been in the hands of 
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the government for some two or three years, during which 
the defendants had with meticulous exhaustiveness evi¬ 
dently ransacked the whole history of the plaintifTs life 
and searched Europe with a fine-tooth comb for the de¬ 
tails of his career, obtaining all the particulars of his mili- 
tarv service, but no evidence whatever was offered tend- 
ing to show that this absence was broken by even a 
momentary return or transient step across the frontier. 

The record below shows the continuous residence of 
plaintiff and his mother in Paris and in Switzerland from 
a time identified as August, 1896 (three months after the 
father’s death) to the year 1908, with no evidence of the 
entry of either of them into Germany during that time ex¬ 
cept a single entrance by the mother in December, 1906. 
This was the evidentiary fact testified to. The ultimate 
fact thereby established is whatever resulting conclusion 
may properly be drawn therefrom in accordance with 
such presumptions as are recognized by law. On one 
view of the law of citizenship it may become important in 
the present case to come to a conclusion as to whether as 
a matter of fact there was on the part of the plaintiff and 
his mother an uninterrupted absence from Germany over 
a period of ten years, a conclusion negative in its char¬ 
acter. The mother being dead, and the period including 
the plaintifTs infancy, one whereof he could not from rec¬ 
ollection testify other than generally, it is manifest that 
the evidence showing such a negative would from the 
very nature of the case have to be evidence that showed 
the probability of one thing by proving its contradictory 
to be improbable. It was shown that the plaintiff and his 
mother were not in Germany by showing that they were 
somewhere else. No one would attempt to account for 
every moment or every day of a period ending twenty 
years ago. 
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In such cases probabilit\^ is the test of truth, and the 
probative force of probability is expressed in those logi¬ 
cal and rational presumptions which in nearly all fields 
of inquiry courts must call to their aid. Without such 
presumptions courts would be powerless to establish 
those foundations of legally proven facts on w’hich their 
judgments must be based. 

One of the most useful of these presumptions is that 
of the continuance of a status or physical condition in 
respect to one’s environment. A person shown to be re¬ 
siding at one place is presumed to continue to reside 
there until a change of residence has been shown. It 
goes without saying that this is a rebuttable presumption; 
its probative force may be overcome by slight evidence; 
but it does require some evidence to overcome it. 

This kind of presumption, one so obviously called for 
in the investigation of a time long past, wherein the af¬ 
firmative testimony of living witnesses becomes increas¬ 
ingly unavailable, is recognized and applied by the courts. 
Thus in Mitchell v. U. 5., 21 Wall., 350, it said that 

“A domicile once acquired is presumed to con¬ 
tinue until it is shown to have been changed. 
Where a change of domicile is alleged the burden 
of proving it rests upon the person making the alle¬ 
gation” (p. 353). 

There is a recent instructive case in the Circuit Court 
of Appeals for the 8th Circuit. The United States sought 
to cancel naturalization and citizenship on the ground 
that there had been no evidence before the court that 
the applicant had resided in the United States during 
a certain part of the statutory^ 5-year period, namely, from 
July 3,1908, to November 8, 1908, and that there had been 
no evidence of his moral character. Complaint dismissed 
and judgment affirmed; the Court saying: 
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“But there was the competent and conclusive tes¬ 
timony of Lunn and McRae that Deans was resid¬ 
ing in the United States from November, 1906, to 
November, 1907, and that he was a person of good 
moral character during that time, and this was 
ample evidence to sustain the finding of the court 
that he continued to reside in the United States 
and to have the same good moral character from 
November, 1907, until November, 1908, when the 
Arkansas witnesses testified that he was still re¬ 
siding in the United States and maintaining the 
same good moral character. It is a familiar rule 
of law that residence and character once proved 
are presumed to continue in the absence of counter¬ 
vailing evidence, and the ordinary presumptions 
and rules of evidence are not reversed in suits to 
cancel certificates of citizenship. 

“The second reason for the cancellation of the 
certificate is that while Grace and Brickhouse tes¬ 
tified to the applicant’s residence and character 
from November 8, 1908, until July 3, 1913, when he 
filed his petition for citizenship, they did not know 
where he was, or what his intention was, or what 
his character was, during the two months w^hile 
he was visiting his mother, or during the four 
months while he was in the Canal Zone. The an¬ 
swer is, however, that his intention, his residence, 
and his character were presumed to continue dur¬ 
ing these brief absences, and this presumption was 
confirmed and demonstrated to be correct by his 
continuing residence in Little Rock and his continu¬ 
ing good character from April, 1911, until his pe¬ 
tition was filed in July, 1913” (pp. 959, 960). U. S. 
V. Deans, 230 Fed. 957, 959, 960. 

So in Nixon v. Palmer, 10 Barb. 175 (New York Su¬ 
preme Court) it is said that: 

“Residence in another state having been once 
established the presumption, unless rebutted, would 
be that it continued” (p. 178). 
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In this case the question arose on the admissibility of a 
certain deposition of a witness for the plaintiff, it being 
contended that it had not been shown that the witness 
was not a resident of the State of New York or within 
the state. The court says: 

“It w^as clearly proven at the trial, that the wit¬ 
ness was a resident of Wisconsin at the time his 
deposition was taken, and continued to be so for 
some time afterwards. Tliis testimony cast the 
burden of proof upon the defendant; for residence 
in another state having been once established, the 
presumption, unless rebutted, would be that it con¬ 
tinued” (ib.). 

‘The court ruled, and so instructed the jury, that 
as it was admitted that before the tax was assessed, 
the defendant was an inhabitant of Groton, the 
burden of proof was on him to prove that he had, 
before the 1st of May, changed his domicile. This 
ruling and instruction were clearly right.” 

Kilburn v. Bennett, 3 Mete. (Mass.), 199, 201. 

“It was proven by plaintiff and conceded by de¬ 
fendant that Brooklyn, New York, was decedent’s 
chosen domicile for more than fifteen years prior 
to June 30, 1890. In the absence of affirmative 
proof to the contrary, the presumption would be 
that Brooklyn continued to be the place of his legal 
residence until his decease. The defendant was 
certainly not required to prove a negative. * * * 

Citation for a proposition so self-evident as that is 
surely not required.” 

Price Price, 156 Penn., 617, 626. 


“The law is w ell settled that, wffiere a residence 
is once established, it continued until there is an 
actual change of habitation, with an intention to 
make a new^ residence * * * Xhe burden was 

upon the defendants to rebut the presumption that 
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Kelly’s residence was on his farm. * * , * The 

fact of Kelly’s presence in another place must be 
shown by evidence, and not by presumption.” 

Botna Valley Bank u. Silver City Bank, 87 Iowa, 
479, 482. 

I 

The effect of these presumptions was recognized in the 
ruling of the court during the trial (126): 

“Of course, you can show either by stipulation 
or otherwise, that she [plaintiff’s mother] left there 
and she returned with her son to Germany in 1968. 
The presumption attaching to that would shift the 
burden of the procedure to the defendant to show 
that she had returned prior to 1908.** 

The plaintifTs evidence of the departure of his mother and 
himself from Germany and of their residence in Paris and 
Switzerland was competent. He did not profess to speak 
from his own personal recollection of the date of his own 
birth, nor of his father’s death three months thereafter 
nor of the family’s immediate departure from Germany. 
He said that he was testifying from what the family rec¬ 
ords and traditions had informed him (149), a statement 
brought out on the defendants’ cross examination,'which, 
under well recognized rules, fully qualified the witness, 
his mother being dead, to testify on matters of family his¬ 
tory, and assuming that such an objection as that now 
made is open to an appellee assigning no error it is fully 
met. 

The most searching discussion of this kind of evidence 
is in Wigmore. After pointing out (Wigmore on Evi- 
dence. Sec. 1420) that “the purpose and reason of the 
hearsay rule is the key to the exceptions to it,” the author 
formulates what he calls “the Necessity Rule” and the 
principle requiring “a Circumstantial Guarantee of Trust¬ 
worthiness” (ih .). 



32 


The general nature of the Necessity Rule is thus stated: 

“Where the test of cross examination is impos¬ 
sible of application, by reason of the declarant’s 
death or some other cause rendering him now un¬ 
available as a witness on the stand, we are faced 
with the alternatives of receiving his statements 
without that test, or of leaving his knowledge alto¬ 
gether unutilized. Tlie question arises whether the 
interests of truth would suffer more by adopting 
the latter or the former alternative. Whatever 
might be thought of the general policy of choosing 
the former alternative without any further require¬ 
ment, it is clear at least that, so far as in a given 
instance some substitute for cross examination is 
found to have been present, there is ground for 
making an exception. The mere necessity alone 
of taking the untested statement, instead of none 
at all, might not suffice; but if, to this necessity, 
there is added a situation in which some degree of 
trustworthiness more than the ordinary' can be 
predicated of the statement, there is reason for ad¬ 
mitting it as not merely the best that can be got 
from that witness, but better than could ordinarily 
be expected without the test of cross examination” 
iib.). 

“The scope of the first principle may be briefly 
indicated by terming it the Necessity principle. It 
implies that since w’e shall lose the benefit of the 
evidence entirely unless we accept it untested, there 
is thus a greater or less necessity for receiving it. 
The reason why w’e shall otherwise lose it may be 
one of tw’o: 

“(1) The person w^hose assertion is offered may 
now be dead, or out of the jurisdiction, or insane, 
or otherwise unavailable for the purpose of test¬ 
ing. This is the commoner and more palpable rea¬ 
son. It is found in the exception for Dying Declara¬ 
tions and in the five ensuing ones [which include 
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Declarations about Family History; Sec. 1426 ad 
iin.]. The principle is not always fully and con¬ 
sistently carried out in the rules; but the general 
notion is clear and unmistakable, and it is acknowl¬ 
edged in these exceptions with more or less 
directness and strictness. 

‘‘(2) The assertion may be such that we cannot 
expect, again or at this time, to get eyidence of the 
same yalue from the same or other sources. This 
appears more or less fully in the exception for 
Spontaneous Declarations, for Reputation, and in 
part elsewhere. Here we are not threatened (as 
in the first case) with the entire loss of a person’s 
eyidence, but merely of some yaluable source of 
evidence. The necessity is not so great; perhaps 
hardly a necessity, only an expediency or conveni¬ 
ence, can be predicated. But the principle is the 
same” (Sec. 1421). 

The principle requiring circumstantial guarantee of 
trustworthiness is thus stated: 

“The second principle which, combined with the 
first, satisfies us to accept the evidence untested, is 
in the nature of a practicable substitute for the ordi- 
narv’ test of cross examination. We see that under 
certain circumstances the probability of accuracy 
and trustworthiness of statement is practically suffi¬ 
cient, if not quite equivalent to that of statements 
tested in the conventional manner. This circum¬ 
stantial guarantee of trustworthiness is found in a 
variety of circumstances sanctioned by judicial 
practice; and it is usually from one of these salient 
circumstances that the exception takes its name. 
There is no comprehensive attempt to secure uni¬ 
formity in the degree of trustworthiness which these 
circumstances presuppose. It is merely that com¬ 
mon sense and experience have from time to time 
pointed them out as practically adequate substitutes^ 
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for the ordinary test, at least, in view of the neces- 
sity of the situation. 

“May we, however, generalize any further among 
the different exceptions and find any more detailed 
principles involving the reasons why these circum¬ 
stances suffice as substitutes? Though no judicial 
generalizations have been made, there is ample 
authority in judicial utterances for naming the fol¬ 
lowing different classes of reasons underlying the 
exceptions: 

“(a) Where the circumstances are such that a 
sincere and accurate statement w^ould naturally be 
uttered, and no plan of falsification be formed; 
* * (Sec. 1422). 

Taking up in detail the class of “Declarations about 
Family History” included as one of the exceptions recog¬ 
nized by the Necessity Rule, it is pointed out that “the 
scope of the present exception has been much enlarged 
during the past centuiw' in this country” (Sec. 1480). 

“The Necessity principle is here satisfied by the 
general difficulty of obtaining any other than tradi¬ 
tionary evidence in matters of family history"” (Sec. 
1481).'^ 

Professor Wigmore considers tw^o of the competing 
principles sometimes invoked as guides in applying the 
rule. One w'ould limit the declarations upon which the 
witness may testify to ancient matters, implying “past 
generations,” “many years before,” “lapse of time,” “after 
one generation has passed away,” and the like. This is 
found too narrow a restriction {ib. [1]). The other would 
require either that it be showm that “no living witnesses 
can be had,” or that “the great difficulty of procuring 
living witnesses” must be proved. This is also found an 
^ndue restriction in the proof of the ordinary matters of 
|U\iily history (ib. [2]). 


35 


The true principle is declared to rest upon the impos¬ 
sibility of procuring the testimony of the original declar¬ 
ant himself—in this case the plaintiff’s deceased mother. 

“(3) But where the evidence offered is the 
declaration of an individual member of the family, 
the necessity for this person’s hearsay lies merely 
in the impossibility of procuring the declarant him¬ 
self to testify on the stand; i. e., the death, absence, 
insanity or the like, of the declarant a/one suffices. 
* * * Accordingly the only sound basis for the 

use of individual declarations is that the declarant 
himself must be shown to be unavailable” (Sec. 
1482). 

This is in accord with the present enlarged scope of the 
exception; “the notion of general reputation as the dis¬ 
tinguishing form of the evidence has long since disap¬ 
peared” (Sec. 1480). 

“The ordinary principle applicable to the situa¬ 
tion would be that the declarant must appear to 
have had fair knowledge, or fair opportunities for 
acquiring knowledge, on the subject testified to. 
This principle, as applied to the facts of family 
history, indicates that the qualified persons! will be 
found chiefly, if not exclusively, within the family 
circle; for they alone may be expected to have 
fairly accurate information. It is of course not to 
be expected that personal observation shall be de¬ 
manded, i, c., that only from those who were 
present at the birth, wedding, or death, shall hear¬ 
say statements be received; this would be to mis¬ 
conceive the theory of the exception. That, theory 
is that the constant (though casual) mention and 
discussion of important family affairs, whether of 
the present or of past generations, puts it in the 
power of members of the family circle to be falln 
acquainted with the original personal knowled^ 


and the consequent tradition on the subject, and 
that those members will therefore know, as well 
as any one can be expected to know, the facts of 
the matter. It is not that they have, each and all, 
a knowledge by personal observation, but that they 
at least know the fact as accepted by family under¬ 
standing and tradition, and that this understanding, 
based as it was originally on observation, is ‘prima 
facie’ trustworthy Tliis has alwavs been accepted 
as the suflicient reason for predicating testimonial 
qualifications” (Sec. 1486). 

All this testimonv thus fell within one of the best 
recognized fields of permissible hearsay evidence. We all 
know when we were born, where we w^ere born and as a 
rule where we lived in our early childhood. Not one 
person in 10,0()0 is ignorant of these things, and not one 
in 100,000 could state just when he learned them or just 
how the information was received. All mothers tell their 
children these things. Such communications, forming the 
essential fabric of “family history,” are precisely the kind 
of hearsay knowledge by whose reception in evidence the 
law pays one of those tributes to common sense that we 
like to think distinguishes jurisprudence as a science. 
Such declarations meet the recognized tests; they were 
made ante litem motam, when the declarant (in this case 
the mother) had no motive to speak falsely, and they were 
the kind of declarations that are normally and naturally 
made in the family circle, the fabric out of which every¬ 
one’s knowledge of his early life is made. 

The proof thus given threw on the government the 
burden of showing the presence of the plaintiff in Ger¬ 
many at some time within the ten-year period. Not the 
slightest attempt was made to assume that burden, al- 
l^ugh it was evident that the government has had both 
means and the ability to ransack every detail of the 
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plaintifiTs life in Europe, even ascertaining the nature of 
Mrs. von Zedtwitz’ final illness (159), and apparently hav¬ 
ing followed every suggested trail, even wrong ones, of 
her movements in Europe (ib.). If the rule of evidence 
were otherwise, and if the history of the places of resi¬ 
dence of one’s family could not be proved by adults by 
their recollections of childhood and knowledge derived 
from the intimate converse of the family circle, most of 
us whose parents are dead would be confronted with a 
stone wall of exclusion were we to attempt to establish 
in legal proceedings personal or property rights involving 
residence in childhood. It is an elementary principle of 
the law of evidence, well recognized even in the dark days 
of that science when the search for the truth was ham¬ 
pered by all kinds of absurd technical rules, now long 
archaic, that the best evidence means “the best evidence 
of which the case in its nature is susceptible” (Greenleaf 
on Evidence, 12th ed.. Sec. 82). 

With full opportunity for cross examination and the 
limitless freedom to overcome presumptions by evidence, 
such proof by recollection of family history and the inti¬ 
mate converse of the family circle meets every require¬ 
ment imposed by a science whose boast is that it is the 
perfection of common sense. 

n. 

The Geionan Foreign Office certificate of loss of 
German citizenship. 

The government introduced no evidence to rebut the 
presumption of the continuance of their presence in the 
places where the plaintiff and his mother were shown to 
have resided or been for the entire ten-year period follow- 
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ing their departure from Germany in August, 1896. Under 
the court’s ruling (126) that tlie showing of residence out¬ 
side of Germany and a subsequent entrance into Germany 
“would shift the burden to the defendant to show that she 
[plaintiff’s mother] had returned prior to” that time, a 
ruling in accord with the authorities (Point I, ad fin.), the 
plaintiffs case did not require further proof of the ten 
years’ absence from Germany that of itself and irrespec¬ 
tive of anything else in the case terminated the German 
citizenship of the plaintiff and his mother. 

Nevertheless, in addition to this proof of the fact itself 
of absence from Germany the plaintiff offered in evi¬ 
dence a certificate of the German Foreign Office, certify¬ 
ing to the fact that on account of the ten vears’ uninter- 
rupted absence from Germany of both his mother and 
himself his German citizenship had terminated. (Plain¬ 
tiff’s Exhibit 9-A for Identification, 192-3.) This evidence 
was excluded, to w'hich exception was duly taken (101), 
and the ruling is assigned as error (46). 

Proof w’as subsequently introduced by the plaintiff 
showing the actual continuous residence of the plaintiff 
and his mother outside of Germany for longer than the 
ten-year period. The government had the fullest oppor¬ 
tunity to investigate the facts, and its actual minute scru- 
tin}^ through the means available to it, and quite evidently 
utilized, was shown by its intimate knowledge of every 
step in his military' career and of the plaintiff’s entire life 
in Europe. In view of the failure of the government, after 
such scrutiny, to offer a shred of proof that either the 
plaintiff or his mother had set foot in Germany during 
the ten-year period, the presumption of continuity of pres¬ 
ence and residence outside of Germanv became, as the 
foundation for a finding of fact, conclusive, so that with 
this uncontradicted proof of actual ten years’ absence and 
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the resultant termination as a matter of law of the Ger¬ 
man citizenship, the evidentiary importance of indepen¬ 
dent proof by the certificate of the German Foreign Office 
of the termination of German citizenship was of course 
much lessened. The evidence afforded by the certificate 
of the German government was not necessary for the es¬ 
tablishment of the plaintiff’s case. 

Nevertheless, we suppose it will hardly be questioned 
that the certificate is logically probative. Any one to 
whom such a certificate should be shown would be justi¬ 
fied in forming a judgment as to whether or not the Ger¬ 
man citizenship had been terminated. These certificates 
are “not uncommon” in Germany and the administrative 
authority has “the authority to issue certificates which 
certify to the pre-existing fact”; this is shown by direct 
evidence (99) and is uncontradicted. The certificate be¬ 
ing logically probative, the question is whether it falls 
within the condemnation of any rule of evidence, for of 
course proffered evidence may be logically probative and 
yet be incompetent as evidence. 

The English Chancery Division has recently had before 
it official German certificates in regard to the citizenship 
of a litigant; not certificates of the normal character of 
our certificate, one which Professor Borchard testified is 
“not uncommon” (99), but certificates such as the official 
who gave them could not remember ever having made out 
or given in any other case, and under the fire of evidence 
attacking their correctness in fact these certificates 
were held insufficient to prove what they attempted to 
prove; but they were held admissible as prima facie evi¬ 
dence tending to prove the fact certified. Their weight 
was overcome by opposing evidence, of which in tlie case 
at bar there was none. This English case is therefore in 
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point on the immediate question here presented of wheth¬ 
er our certificate is admissible. 

Hahn v. Public Trustee, L. R. (1925) Ch. 715. 

The certificates there offered, made by the president 
of the German state of Birkenfeld, certified to the dates 
and places of birth of the plaintiffs, their departure from 
their native state, engagement in business in England and 
return to Germany after more than ten years’ absence. 
The documents then certified that in accordance with the 
German law of 1870 the plaintift's had forfeited their 
nationality “(or subjectship to the German state)” and 
that therefore according to the German law they did 
not belong to any state and were stateless on January 
10, 1920. 

The English Trading with the Enemy Act imposes on 
the seized property what it terms a “charge” whereby 
it is wdthhheld from an owner showm to be a German 
citizen. The plaintiffs in the Hahn case contended that 
they were not German citizens but w^ere stateless, and 
attempted to prove it by these certificates. It appeared 
that the ten-year period of the plaintiffs’ absence from 
Germany had been interrupted by short temporal^" en¬ 
trances into Germany. Much of the opinion is taken up 
with a discussion of the conflicting view’s, in regard to the 
effect of such occasional returns, of the “ordinary courts” 
in Germany and of the administrative courts. At the 
head of the system of ordinary’ courts is the supreme 
tribunal at Leipsig, w’hich holds that any physical en¬ 
trance into Germany, no matter how fleeting or casual, 
interrupts the running of the ten-year period. The ad¬ 
ministrative courts, on the other hand, hold that the term 
is not interrupted by a mere casual entrance that does 
not break the foreign domicile. 
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In Hahn v. Public Trustee the plaintiffs’ case was sat¬ 
urated with fraud and deception. Their business had 
been wound up under the w^ar powers conferred on the 
Board of Trade, when it was discovered that the plaintiffs 
had been systematically defrauding the Inland Revenue 
by false income tax returns, and triple tax and fines 
amounting to £60,000 had to be paid out of their property. 
Their manager had been convicted of conspiracy with the 
plaintiffs and sentenced to three months’ imprisonment 
(pp. 717-8). The entries “not subject of any state” written 
in the police register, wxre unusual and of a kind of which 
no other instance could be found, and the court evidently 
had a strong suspicion that they had been added to the 
record by the plaintiffs themselves some years after the 
original entries (p. 732). The president of Birkenfeld 
“could not remember whether he had ever before given a 
certificate of statelessness,” a statement characterized by 
the court as a curious one (p. 729). The plaintiffs them¬ 
selves had made statements about their trips to Germany 
declared by the court to be “wholly false,” “obviously 
false” and “wholly and absolutely untrue” (p. 731). 

The case was manifestly one where the certificates 
were erroneous in fact. It involved a large amount, 
£170,000 (p. 718). Had the certificates been regarded as 
incompetent to serve as evidence the obvious determina¬ 
tion would have been to exclude them. 

No such view of them was taken by the Court, nor, 
what is quite significant, by the government. On the 
contrary, the contention was, not that the certificates were 
not to be received, but that they would be subject to 
review in any German court and were subject to review 
in the courts of the forum, and on such review and ex¬ 
amination of all the evidence were found to be incor¬ 
rect. Counsel says (p. 720): 
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“In any case the certificates are only prima facie 
evidence and are open to review in any German 
court, both on the law and the facts.” 

Nor does the court consider the certificates incompetent 
as evidence, however much their weiglit may be over¬ 
borne by opposing evidence. The court says (p. 737): 

“It is perfectly plain that these certificates, even 
assuming that they were issued by the proper and 
competent authority, are only prima facie evidence 
of the statelessness thev certifv.” 

Accordingly, the court examines all the evidence, and 
considers what the situation would have been if the 
plaintiffs had gone even before a German administrative 
court, the court most favorable to their contentions, 
armed with these certificates, and their opponent had 
proved a long course of fraudulent conduct and false and 
inconsistent statements by the plaintiff. 

“I cannot believe,” says Mr. Justice Astbury, having 
regard to the expert evidence, that the court would re¬ 
frain from inquiring into what in truth and in fact was 
the correct state of circumstances as to this so-called 
statelessness” (pp. 737-8). On all the evidence, including 
the certificates, the court holds that the plaintiffs have 
not made out their case. 

In the present case the certificate is not a document 
under suspicion because unusual in character, nor is there 
a word of evidence contradicting it. It is, we submit, 
prima facie evidence of what it declares. 

It is not, as counsel seemed to regard it on the trial, 
merely a piece of secondary^ e\idence of the plaintiff’s ab¬ 
sence from Germany. It is the solemn determination on 
the part of the executive authority that the German citi¬ 
zenship had terminated. It was proved without contra¬ 
diction by the German legal expert that the officer making 
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the certificate “has the authority to issue such a certifi¬ 
cate” (99). 

The trial court suggested that if the certificate be ad¬ 
missible at all it must be conclusive, and that it would 
never do to have the Trading with the Enemy Act at the 
mercy, so far as its practical enforcement goes, of the 
administrative officials of a country with which a few 
years ago we were at war. The certificate, it w^as objected, 
is either worthless as evidence or is conclusive; it cannot 
be conclusive; hence it is worthless as evidence. 

It is respectfully submitted that certificates of this char¬ 
acter, issued by administrative authorities, are not legally 
conclusive, and that the English Chancery Division took 
the correct view in its holding (p. 737): 

“It is admitted that certificates of this character 
are only prima facie evidence, and the expert evi¬ 
dence shows that notwithstanding their prima facie 
validity in a German Court, that Court on having 
facts brought before it raising a serious question 
whether the statelessness certified was really a fact 
or not, wx)uld be not onlv entitled but bound to de- 
cide the question according to its own view of the 
German law.” 

Jurisdiction is presumed; verity of the fact certified is 
presumed. We suppose that the actual existence of the 
status whose character is the subject of certification is 
what gives jurisdiction to an administrative official to 
certify anything about it. If a certificate be given of the 
residence, or absence of A, and in fact there is no such 
person as A, then there was no jurisdiction to make the 
certificate. But most assuredly such a certificate, made 
by an official who has lawful authority to issue cer¬ 
tificates of that kind, is prima facie evidence both of what 
is said about A and of the fact of A’s existence, and it is 
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equally certain that if A were shown to be dead w’hen 
the certificate was made no court in any civilized country 
would treat the certificate as conclusive. In the case at 
bar the Foreign Ollice certifies to a termination of citizen¬ 
ship based on the ascertained fact of ten years’ absence 
from Germanv, If that absence never occurred, we can- 
not conceive the courts to be so impotent as to regard 
themselves as bound in the fetters of a theoretically con¬ 
clusive determination. Even judgments of courts may 
be impeached for want of jurisdiction. But jurisdiction 
on the part of courts of general jurisdiction, as on the 
part of the higher administrative officials, is presumed. 

In Wigmore on Evidence there is a careful analysis of 
the principle underlying the theory of conclusiveness of 
certain kinds of official certificates, in which the author 
makes clear how extremely attenuated is the actual scope 
of this theorv of conclusiveness. 

“Upon wliat general considerations of policy, if 
at all, should any ruie of Conclusive Preference be 
recognized? 

“It is obvious that the recognition of such a rule 
is an extreme step to take. It amounts almost to an 
abdication of the Court’s judicial functions. To 
forego investigation into the existence of a fact be¬ 
cause a certain officer not having judicial powers 
or opportunities of investigation has declared it to 
exist or not to exist, and to accept his statement 
as conclusive and indisputable, is in effect to refuse 
to exercise, as regards that specific fact, that func¬ 
tion of the investigation and final determination of 
disputes which is the peculiar attribute of the 
Judiciary as distinguished from the Executive and 
the Legislative. That the Court may, if it chooses, 
in dealing with evidence, take such a step seems 
clear,—though whether the Legislature may consti¬ 
tutionally oblige it to do so is another question. 
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But obviously it is a step which will not be taken 
except when clearly indispensable as the best prac¬ 
tical method of settling disputes and giving stabil¬ 
ity to the interests of all concerned. 

“For this reason, it would seem, *a priori/ that 
such a rule does become the most practical solution 
in two kinds of situations, and in two only.” 

These two kinds of situations, to which the scope of 
the conclusiveness theory is thus reduced, are stated to be 
(a) that presented by the record of a judgment and (b) 
cases where “shortly after the doing of a legaj act all 
ordinary evidence of its doing and its terms is likely to 
become practically unavailablCy either because documents 
are destroyed or lost, or because witnesses are tampered 
with and become incompetent or non-compellable to 
testify.” 

Wigmore on Evidence, Sec. 1348. 

Is there not really accord between the judgments of 
common sense, the usual orderly criteria of truth, and the 
theory of the law of evidence? Can we as a matter of 
clear intelligent judgment refuse to the official certificate 
of the foreign office of a great government to the status 
of a former national any probative force whatever? It is 
not secondary evidence. It is the constitutive act itself. 
It is the determination of the executive, not merely the 
evidence of the determination. i 

It is nevertheless a determination subject to correction 
for mistake. Our proof uhis that in Germany it was prima 
facie evidence (98). 

Rejection of the certificate as prima facie evidence 
would run counter to one of the most firmly established 
principles of the law of nations, that to the sovereign 
belongs the determination of the status of its citizens and 
the competency to certify to such determination. Our own 
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State Department has uniformly insisted that our pass¬ 
port or determination of citizenship is entitled as of right 
to recognition; not that it is conclusive or cannot be im¬ 
peached, but that it must be received as the expression of 
our attitude toward the citizen and until shown to be 
erroneous is conclusive. 

Opposing the assumption of the Austrian government 
that a passport is valueless as evidence of citizenship and 
that the status is to be “ascertained by some independent 
municipal investigation,” our State Department has said: 

“This assumption is wholly incompatible with the 
universally admitted doctrine that a state is the sole 
and ultimate judge of the citizenship of its own de¬ 
pendents, and is, in its sovereign capacity, com¬ 
petent to certify to the fact.” 

Mr. Gresham to Mr. Tripp, Minister to Austria-Hungary, 
September 4, 1893, cited in Moore’s International Law 
Digest, Volume 3, page 987. 

In Point VI (b) we uphold the right of the plaintiff 
and his mother to terminate their German citizenship 
bv voluntarv Swiss naturalization. If we are correct 
in this no proof is needed of its termination by the assent 
of Germany. But if on the other hand the right of ex¬ 
patriation be not admitted, this must mean that in order 
to terminate their German^’ citizenship the plaintiff and 
his mother were obliged to have the consent of Ger¬ 
many, expressed either by a general law or through some 
procedure that included the determination of the sov¬ 
ereign. It is the latter kind of act which is shown by 
this certificate. It is itself the direct determination of 
the sovereign, acting through the official in whom was 
vested the power to act. In the stipulation of March 13, 
1926, among the certificates therein recited is included 
(51-2): 
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“Certificate dated June 11, 1923, by Administra¬ 
tive District of Saxony, confirmed by the German 
Foreign Office, of loss of German citizenship by 
plaintiff.” ■ 

It is stipulated of all these documents (49) 

t 

“That they are certified in accordance with the 
laws of the countries from which they respectively 
purport to come; that the persons certifying the 
same are persons authorized to make the certifi¬ 
cates appearing upon the documents; that; the cer¬ 
tificates are genuine; * * * and that each or any 
of the persons whose name appears in any of such 
exhibits would if called as a witness testify that at 
the time therein stated he was the officer which 
by such exhibit he appears or purports to have 
been, and would testify that the facts stated by 
him in such exhibit are true.” 

The evidence thus afforded is as we have said rebut¬ 
table evidence. The government might traverse it, pre¬ 
cisely as we allow our own evidence of citizenship to be 
traversed. 

“The United States * * ‘ has admitted the 

right of a foreign government to traverse the evi¬ 
dence of the passport by showing fraud in its pro¬ 
curement or illegal naturalization or forfeiture of 
the right to protection.” 

Borchard, “Diplomatic Protection of Citizens Abroad,” 
Sec. 210. 

As we said at the beginning of this point, there was not 
the same need for this evidence that there would have 
been if the proof of the plaintifTs residence outside of 
Germany had not been introduced or if the government’s 
case had not gone in with no contradiction of such proof. 
Nevertheless, for the sake of completion of the record. 
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we urge upon the court the considerations which, we 
submit, show the propriety of receiving in evidence a cer¬ 
tificate so obviously true. We submit that the certificate 
ofiered was more clearly entitled to go in evidence than 
was the certificate accepted by the Chancery Division. 


m. 


Plaintiff’s German citizenship having been 
terminated by ten years’ continuous absence from 
Germany, there was no dual citizenship. The 
Court below erred in holding the plaintiff’s po¬ 
litical status modified by Swiss reservations and 
statutory provisions applicable only to cases of 
dual citizenship. 

The court below formulates the second element neces¬ 
sary in the plaintiff’s claim to the return of his property 
as follows (37): 

“2nd, that Baroness von Zedtwitz and her son 
became citizens of Switzerland in 19()8 and that 
therefore their status as German citizens ended in 
that year.” 

This is not quite correct as a statement of the plaintiff’s 
contention. If there was a ten vears’ continuous absence 
from Germany, it was not the grant of Swiss citizenship 
that ended the German citizenship, and the word “there¬ 
fore” is misleading. Neither should it be said that the 
German citizenship ended in 1908. It had already ended 
in December, 1906. 

Of course if the trial court was correct in its finding 
that the ten years’ continuous absence from Germany had 
not been proved, then the German citizenship lasted right 
up to the grant of Swiss citizenship in 1908, and on that 
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view we should have to examine the considerations urged 
by the trial court in regard to the effect of the grant of 
Swiss citizenship. In discussing this part of the case (be¬ 
ginning with “The court is of the opinion,” opposite folio 
figure 39, and ending on next page with the words “under 
compulsion of his guardian” in 6th line above folio figure 
41) the court treats the Swiss grant as supervening im¬ 
mediately on an existing German citizenship, and builds 
up the entire argument on certain reservations, both noted 
on the citizenship papers and provided by the Swiss stat¬ 
ute, applicable by their terms only in cases where the 
new citizen has also a foreign citizenship. The whole 
argument of the court below on this branch of the case 
centres round this single feature. Except for that it is 
not suggested that the Swiss citizenship in any respect fell 
short of the nationality or citizenship of a country other 
than Germany recognized by the act of 1920 as entitling 
the person to a return of his property. Whether, on the 
premise of dual citizenship, these reservations amounted 
to any such negation of Swiss citizenship as that is dis¬ 
cussed in Point V, infra. 

If we are correct in our first point; if, as we contend, 
it is established by uncontradicted evidence that a ten 
years’ continuous absence from Germany had completely 
run its course more than a year before the grant of Swiss 
citizenship of 1908, then of course it is unnecessary to 
consider these Swiss reservations. In the certificate of 
cantonal citizenship (178-9) it is stated that the son is 
“not relieved from performing military duty in Germany” 
unless competent authorities have released him; or ap¬ 
proved his naturalization (179). Manifestly this was a 
mere routine reservation, properly inserted as a precau¬ 
tion in the case of one of former German nationality, 
whose exact present status the clerk might not know. The 
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statement that he was “not relieved from military duty” 
to a foreign country could not make the Swiss citizen 
subject to it if he w^ere not subject without the statement. 
Such reservations, the expert in Swiss law testified, “are 
not unusual or extraordinary, but * * * it was the 

practice in Switzerland to insert a provision of that sort 
into letters of naturalization” (67). 

By the Government Council of Bern the Grand Council 
“is requested, subject to the customary reserves,” to 
grant cantonal citizenship to the plaintiffs mother (178). 
This plainly refers to a routine standard form of reserva¬ 
tion provisions inserted as a matter of course. 

In the same w^ay, examination of the paragraph 
stamped or printed on the document issued by the Swiss 
executive (Plaintiffs Ex. 2-A, 171-2) shows it to be, not 
a statement based on anv state of facts shown to exist in 
the case of that particular citizen, but a mere general 
provision, proper to be printed or stamped on any such 
documents, and by its terms broad enough to cover any 
and all persons w^ho might happen to fall within the 
classes it mentioned, that is, “a German, Frenchman, 
Italian, or Austrian, etc.” (The “etc.” is quoted from the 
document). It does not imply or even suggest that the 
holder is a German, Frenchman, Italian or Austrian, but 
if he happen to be, the stamped or printed paragraph 
will apply to his case. The reservation reads (171-2): 

“Remarks. The acquisition of the Swiss citizen¬ 
ship by a German, Frenchman, Italian or Austrian, 
etc., has not the effect to free him of the military 
service in his former country, unless the competent 
authorities have released him from the former, 
body politic or approved the naturalization abroad. 
The Federal Council refuses to use its good influ¬ 
ences for such naturalized aliens as far as their 
former governments are concerned.” 
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The whole of the consideration by the court below of 
the effect of the Swiss grant of citizenship is premised 
upon the modification or limitation thought to result from 
this reservation. But if the German citizenship was 
already terminated by ten years’ absence, then this reser¬ 
vation never became operative. What its effect would 
have been had it become operative is considered under 
Point VII, infra. 

TV. 

Even on the theory of dnal nationality plaintiff 
wonld be within the letter and spirit of the act 
of 1920. 

As we have pointed out, the proof of loss of German 
citizenship by ten years’ absence would seem to remove 
this question from the case. But as it appears to have 
been rather taken for granted by the government through¬ 
out the trial that the only kind of citizenship in a non- 
German country that could save one from the general 
confiscation would have to be an exclusively other-than- 
German nationality, and as the trial court apparently con¬ 
sidered that the plaintiff had a dual citizenship that in¬ 
cluded a German element (39), it seems proper to con¬ 
sider squarely this dual citizenship theory, that we may 
form a correct judgment as to whether, if it existed, it 
would bar plaintiff’s recovery. 

For the moment let us proceed on the assumption that 
(1) the German nationality had not been terminated by 
ten years’ absence from Germany, and that (2) it had 
not been superseded by the Swiss citizenship but had 
continued concurrently with it. What would remain? 
Swiss and German citizenship running concurrently; in 
other words, a case of dual nationality, a status of which 
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much has been written in recent years, but one more 
familiar in theoretical discussions of jurisprudence than 
in the thought or language of laymen. 

If the right of expatriation be denied as a general prin¬ 
ciple of law there must be a good many cases of dual 
nationality. Most strikingly, if we deny it in the case of 
Germany, is it apparent that the large German emigration 
must have resulted in manv instances of this status. 
South America, many parts of Africa and the disputed 
spheres of influence along the “Bagdad corridor” had re¬ 
ceived vast quantities of German settlers, many, perhaps 
most of them, not having yet established ten years’ absence 
from Germany. The only one of these German emigra¬ 
tions shown in the record is that of the plaintiff and his 
mother, but this one illustrates precisely what, if ten years’ 
absence and expatriation by naturalization be excluded, 
must over and over again have resulted in dual nation¬ 
ality. 

What is the significant fact in this acquisition of Swdss 
citizenship, accompanied, as here, by a complete sever¬ 
ance of the German ties, the building of a home in another 
country, the dropping out of one’s life of the German 
friends and connections by marriage, the establishment 
of a new domicile and an education of the boy wherein 
even knowledge of the German tongue did not enter until 
he was ten years old (141)? 

Surely the plaintiff and his mother had done all they 
could to take on a non-German nationality. When Con¬ 
gress relieved from the effects of the confiscatory seizures 
that had been made as a war measure those persons who 
were citizens of anv countr\' other than Germany it 
knew that this would run in favor of two classes of per¬ 
sons; (1) those born outside of Germany or of non- 
German parents and never naturalized there, and (2) 
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those who although born Germans had acquired a new 
nationality. 

As to those in class (1) no questions of dual nationality 
would ordinarily arise. But in dealing with class (2) it 
is quite evident that Congress was interested in relieving 
from the effect of confiscation those persons who by their 
own act had chosen some country other than Germany as 
the subject of their allegience. Their having taken on 

t 

a non-German allegiance was the very thing that was to 
relieve their property from confiscation. The act of 1920 
created what we might call a favored group were it not 
that what it reallv did was to recall, in the case of a cer- 
tain specified group, an act of sovereign power which if 
persisted in would work injustice and deprive persons 
of their property without anything resembling due process 
of law. The group was not so much a favored group as 
a group from whose members the continuance of a con¬ 
fiscatory war measure was averted. Whether we call it 
a favored group or a group merely restored to the,normal 
protection of the law as administered in times of peace, 
the characteristic that marked its members and brought 
them within the group was that either by birth or choice 
they were persons invested with a citizenship other than 
German. Inclusion within the group was in a sense a 
reward for either an accident of birth or for having, 
before the original act of 1917 had been passed, volun¬ 
tarily elected an other-than-German citizenship. 

This being so manifestly the underlying thought and 
purpose of the act, it seems to us that it would be the 
height of unfairness and would run counter to the plain 
intent of Congress were we to attempt to discriminate 
among this group (2) consisting of those who had of their 
free choice adopted an other-than-German citizenship, 
excluding from it those who, by reason of an assumed 



54 


rigorous limitation of the German law, had not suceeded 
in wholly extinguishing their German nationality. Sup¬ 
pose, as w'e are supposing on this point, that Germany 
might if she chose prevent her citizens from renouncing 
their German nationality and that the right of expatria¬ 
tion be regarded as non-existent. That would not prevent 
them from acquiring another nationality, although it 
might leave them with dual citizenship. And it is the 
voluntary act of having taken on another nationality, and 
not that of having succeeded in terminating their German 
nationalitv, to which the amendment of 1920 attaches the 
saving of their property. Taking on a new citizenship, 
especially w'hen as here one goes to live in the new coun¬ 
try and becomes definitely identified with it as his home, 
is an open, notorious act, knowm of all men and easily 
proved, its nature as plain to a layman as to a lawyer. 
Terminating the old nationality, on the other hand, would 
appear from the government’s contention here to be some¬ 
thing as to w’hich it might be hard to know" w’hether one 
had accomplished it or not. Eighteen years afterward, 
as the case at bar illustrates, one might hear astute gov¬ 
ernment counsel urging that perhaps one’s mother might, 
somew^here betw’een twenty and thirty years ago, 
have set foot in Germany, and that in the face of that 
possibility a court would now be justified in holding that 
the German citizenship had not been terminated. 

The outstanding fact is that those w"ho before the 
seizures had actually and effectively take on a nation¬ 
ality other than German, Austrian or Austria-Hungarian 
are expressly and categorically saved from having their 
property confiscated; and the academic question, on which 
textwriters and state departments might perhaps dispute, 
of w-hether there had been a complete legal extinguish¬ 
ment of the former national status, is nowhere suggested 
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in the act. Nothing stands out more clearly in this case 
than the cardinal fact that for many years before there 
was any Trading with the Enemy Act or any thought of 
war both the plaintiff and his mother had become Swiss. 
They lived in Switzerland, among the Swiss and not 
among the Germans, not even speaking the German lan¬ 
guage although they lived in a German-speaking canton. 
As to whether there had been a technical termination 
of the German citizenship of an earlier period in their 
life depends, according to the government, on the deter¬ 
mination of legal questions that it is safe to say never 
came within the consciousness of either of them. They 
had their Swiss papers; they regarded themselves as Swiss 
and not as Germans and came specifically within the pro¬ 
visions of the amendment of 1920. 

The defendants contend that to follow literally the 
language of the amendment of 1920, requiring the return 
of their property to persons shown to be citizens of coun¬ 
tries other than Germany or the Austrian dual monarchy, 
even though they may not have wholly extinguished their 
former citizenship in one of the enemy countries named, 
“would be straining to the breaking point the real mean¬ 
ing and intention of the amendment.” “The ipanifest 
intention of this section,” it was said in the brief below, 
“is to exclude from those who may recover persons who 
possess German citizenship.” But if this had been the 
intention why did not Congress express it? The way was 
quite obviously open to use language such as had been 
used in the British prototype of our Trading with the 
Enemy Act, wherein Parliament had done precisely this. 
It seems to us that the “straining to the breaking point” 
is attempted by those who would read into the act words 
which are not there but would have been put there had 
they expressed the legislative intent. It must be remem- 
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bered, we repeat, that we are dealing with an act whose 
effect, in time of profound peace, eight years after the 
end of the war, is to deprive persons of their property 
without anything remotely resembling due process of law. 
In time of peace the war power, a power which while 
operative makes the bill of rights a nullity, is dormant. 
Surely such a statute must be construed in strictissimis 
verbis and not extended by reading into it words which 
the government can find nowhere in the act, but would 
add to it to express an alleged “manifest intention.” 

V. 

If tlie theory of the plaintiff’s dual nationality 
be upheld, his Swiss citizenship was not suspended 
during his presence in Germany under the provi¬ 
sion of the Swiss law that where a Swiss citizen 
has another nationality he shall not have the 
rights of a Swiss citizen while within the territory 
of such other country. 

This provision of the Swiss law% relied on by the court 
below’ as nullifying the plaintiff’s rights as a Swdss citizen 
(39), is the Federal Act of June 25, 1903, subd. 1, Art. 6, 
reading as follow’s (69-70): 

“Persons w’ho beside Swiss citizenship possess 
that of a foreign state have as against such state 
as long as they reside therein no claim to the rights 
and to the protection of a Swiss citizen.” 

This provision is on its face confined to the case of 
persons w’ho in addition to their Swiss citizenship have 
citizenship in another country. 

It is not extended to the case of all naturalized Swiss 
citizens, nor does it apply to those whose former citizen- 
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ship has terminated. It has no application to the present 
case unless it be determined that the plaintiff’s German 
citizenship survived his acquisition of Swiss citizenship; 
so that unless the court rules against us on the question 
of the termination of the German citizenship by ten years^ 
absence, and having so ruled holds also that there was 
no expatriation by naturalization—unless the court holds 
against us on both these contentions, the question of the 
effect of the Swiss statute just mentioned is not presented, 
that statute by its terms applying only to persons who 
possess another citizenship in addition to that of Switzer¬ 
land. 

But assuming that the plaintiff is to be regarded as 
having possessed two citizenships, German and Swiss, was 
the effect of the statute to strip him of his Swiss citizen¬ 
ship while in Germany? 

It seems to us that in trying to make an apt definition 
of the status of a person in the situation described in the 
Swiss law one might argue long over nice questions of 
terminology without much doubt or ambiguity existing 
as to what to its nature really was in its relation to actual 
fact. The witness Escher thought it hardly correct to say 
that the Swiss citizenship was “suspended,” but in an¬ 
other part of the testimony approved the use of that word. 
What we really have to consider is not the nearest Eng¬ 
lish word to express this peculiar and temporary qualifi¬ 
cation of one’s citizenship, but whether the existence of 
that status, which might recur from time to time as the 
dual citizen was residing within or without Switzerland, 
had the effect of making one, while such foreign residence 
lasted and so often as it occurred, not a citizen of a state 
or nation other than Germany as that phrase is used in 
the act of Congress of 1920. 

To hold that these temporary phases would have such 
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effect would be practically quite troublesome. Switzer¬ 
land was a small countr\% surrounded by such great and 
powerful nations as France, Germany, Austria and Italy— 
all of them except Italy countries of enforced universal 
military' service and all of them in a chronic state of 
unstable political equilibrium. From the time of the alli¬ 
ance of the three forest cantons in the thirteenth century 
Switzerland had maintained an independence that was al¬ 
ways more or less threatened. Her frontiers had advanced 
and receded in the storms of European wars; the country 
as we know it now was almost wholly a modern growth. 
The preservation of her neutrality amid the surrounding 
political powder magazines has at all times required care¬ 
ful avoidance of unnecessary quarrels. It is safe to say 
that most of her citizens who, to quote the statute “in ad¬ 
dition to their Swiss citizenship had citizenship in an¬ 
other country'” were persons claiming, or subject to, na¬ 
tionality in one of her four powerful neighbors. Con¬ 
tacts were of necessity frequent. It needs but a glance at 
the map to show her chief city, Zurich, but a few miles 
from the German frontier, with Geneva right on the 
French border. The country' is a thoroughfore through 
which a stream of Germans is constantly passing. Prob¬ 
ably no other country in Europe, Belgium perhaps ex¬ 
cepted, is so highly developed internationally or main¬ 
tains such frequent and vital contacts with surrounding 
nations. It was thus altogether natural that in the case 
of persons possessing another nationality as well as Swiss, 
Switzerland should leave them, while residing in the other 
country, to the protection of the laws of that country, and 
to enact that while residing in such country their rights 
as Swiss citizens should remain in abeyance. Whether 
we call their Swiss citizenship suspended or dormant or 
by some other term seems comparatively unimportant. 
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In the act of 1920 Congress was restoring the normal 
rights of property to all those persons who by simple and 
practicable means of identification should be found to be, 
as we have said, either (1) persons who from their birth 
had been citizens of countries other than Germany, or 
(2) persons who by their own voluntary act had taken on 
the citizenship of a country other than Germany. It would 
seem a matter of common sense and elementary, justice 
that a person’s inclusion or non-inclusion within this sec¬ 
ond group be ascertained by reference to some clear and 
unambiguous standard, that when a person had actually 
received the grant of citizenship from a non-German 
country he had definitely acquired the right to inclusion 
within the group and that the right should not be lost 
unless and until he should renounce that citizenship. It 
seems a strained interpretation that would thereafter fol¬ 
low his every step, his every casual residence outside the 
narrow confines of the Swiss republic. In short, the Swiss 
statute was one passed in frank recognition of the pos¬ 
sibilities of diplomatic difficulties facing a small country 
surrounded by powerful militant neighbors. It was not 
very different in actual effect from the historic policy of 
our own country, where we have not invoked any theory 
of dual citizenship. We have repeatedly advised nat¬ 
uralized American citizenships that while within theif 
country of origin we would not undertake to defend their 
American rights against a claim to military service ad¬ 
vanced by their former country. With some countries 
we have established a modus uiuendi by treaty. With 
others we have had to get along as best we could. And 
we have so acted even though we maintained the right 
of expatriation and denied dual citizenship. 

All this is of course on the assumption that the plaintiff 
and his mother retained their German citizenship concur- 
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rently with that of Switzerland. If, as we contend, it is 
abundantly established that there was no German na¬ 
tionality left in them, the consideration of what effect the 
Swiss statute would have had if the plaintiff had possessed 
both nationalities is academic. 

On the face of it an argument might of course be made 
that in such a case as that contemplated by the Swiss 
statute there would be what amounted to a suspension 
or dormancy of the Swiss citizenship during the dual 
citizen’s residence in the foreign country in which, along 
with Switzerland, he had citizenship. Careful examina¬ 
tion, how’ever, of the actual declared operation of the 
Swiss law% and its comparison with the recognized prac¬ 
tice of other civilized nations, prove quite clearly that the 
statute in question falls within a w^ell recognized class or 
kind of governmental polity, and that what it has to do 
with is not a change in the political status of Swiss 
citizens, that is in their citizenship, but altogether with 
their civil status, that is, their relation in respect to civil 
rights, immunities and privileges to the government of 
their residence. In respect to the latter, the Swdss govern¬ 
ment simply declares that it will not interfere, that in 
those matters they must, w’hile residing within the foreign 
country, rely upon w^hatever the foreign law gives to 
residents, and that their Swiss citizenship may not be 
invoked to secure for them larger civil rights than they 
would have without it. All such cases, it must be remem¬ 
bered, are cases of persons who are actually citizens of 
such foreign country as w^ell as of Switzerland. For the 
protection of their civil rights they are in the position of 
persons with tw’o sovereigns, and in all matters coming 
up in respect to such civil rights they are left to the pro¬ 
tection of the sovereignty within whose borders they may 
be residing at the time. 



61 


This seems going a long way in relaxing for the time 
being the tie between the citizen and his Swiss sovereign. 
But as a matter of fact, once we recognize the existence 
of dual citizenship, it is clear that this is merely a common 
sense way of treating the individual’s civil rights, and 
involves no cessation or lapse of his political rights. The 
peculiar problems presented by dual capacities or char¬ 
acters legally vested in one individual frequently necessi¬ 
tate a temporary out-of-commission condition in respect 
to one of the capacities or characters without any implica¬ 
tion that it has ceased to exist The emperor of the old 
Austria was the King of Hungary, but while in, Austria 
he had neither the rights nor the powers of King of 
Hungary. The King of England is the head of the estab¬ 
lished Anglican church; but the moment he steps across 
the Scotch border he is incapable of exercising the func¬ 
tions of head of that church and finds himself the head 
of the established Scotch Presbyterian church . 

But the nearest counterpart to the practical common 
sense treatment prescribed by the Swiss statute for the 
occasional instance of the anomalous status known as 
dual nationality is in our own frank recognition of the 
practical problems presented in the case of a citizen 
whose allegiance may be plausibly claimed by more than 
one country. 

This is another kind of dual nationality. Theoretically 
it presents insuperable difficulties of solution, just as the 
case suggested by the trial court, of the former German 
citizen, naturalized in Switzerland, and again residing 
in Germany, who would be liable to be hanged for treason 
by Switzerland if Germany should make war on Switzer¬ 
land and he should serve in the German army, and would 
be liable to be shot for mutiny by Germany if he refused 
to serve. Theoretically he would, as the court said, be 
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damned if he did and damned if he didn’t (68-9). Prac¬ 
tically, recognition would be taken of his impossible situa¬ 
tion. 

And in fact the recognized usage of civilized nations in 
such a theoretical impasse would protect the unfortunate 
individual who found himself in the case your Honor 
suggested. At the Second Hague Conference, in the 
“Regulations Respecting Wars and the Customs of War 
on Land,” a convention that merely modified existing 
recognized rules of conduct among civilized nations, it 
was declared by Art. XXIII (Malloy’s Treaties and Con¬ 
ventions of the U. S., Vol. 2, p. 2285): 

“A belligerent is likewise forbidden to compel 
the nationals of the hostile party to take part in the 
operations of w^ar directed against their owm coun¬ 
try, even if they were in the belligerent’s service 
before the commencemnt of the w’ar.” 

This other kind of dual nationality also arises, for ex¬ 
ample, in the case of a child born in a foreign country, 
of American citizens resident there. We regard him as 
an American citizen, but if the country of his birth be 
one adhering to the jus soli that country regards him as 
her own citizen. Here we have a case of what is some¬ 
times called dual citizenship, wherein the outstanding fact 
is that a claim to citizenship is asserted by the foreign 
government. It is quite evident that we might well take 
the position that we should not insist, as against such 
foreign country, upon the civil rights of such person as 
an American citizen. And in fact that position has been 
taken over and over again by our government. In 
Moore’s International Law Digest, Vol. Ill, pp. 519 et seq.» 
under the head of “Foreign Born Children,” in the title 
“Dual Nationality,” will be found a multitude of such 
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instances. Thus in an opinion rendered by Attorney- 
General Hoar in 1869 (13 Op., 89-91) it is said: 

“If, therefore, by the laws of the countryi of their 
birth children of American citizenship born in that 
country, are subjects of its government, I do not 
think that it is competent to the United States by 
any legislation to interfere with that relation, or, 
by undertaking to extend to them the rights of 
citizens of this country, to interfere with the alle¬ 
giance which they owe to the country of their birth 
while they continue within its territory, or to 
change the relation to other foreign nations which, 
by reason of their place of birth, may at any time 
exist.” 

It will be noted that our Department of Justice thus 
uses almost the precise language of the Swiss statute. 
The statute declares that such dual citizens residing in a 
foreign state 

“have as against such state as long as they 
reside therein no claim to the rights and to the 

protection of a Swiss citizen” (82). 

We disclaim in the case of our dual citizens competency 

“by undertaking to extend to them the rights of 
citizens of this country, to interfere with the alle¬ 
giance which they may owe to the country of their 
birth while they continue within its territory.” 

Citizenship in the country which holds off its hands 
is thus no more suspended under the Swiss statute than 

I 

it is under the traditional policy of the American govern¬ 
ment. And it would surely never be contended that our 
own citizens, to whom as a matter of traditional policy 
we thus decline to extend actual protection against the 

I 

countries of their residence, are not in truth and in fact 
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American citizens. Our own statute declares them to be 
American citizens. But as the Supreme Court has said 
{United States v. Cruikshank, 92 U. S. 542, 549): 

“The duty of a government to afford protection 
is limited alw’ays by the power it possesses for that 
purpose.” 

Still more striking is the parallel between the Swiss 
statute and the traditional policy of our government in the 
case of persons born on American soil of foreign parents. 
Such persons are not merely American citizens by statute; 
they are so by the constitution (14th amendment, sec. 1). 
Nevertheless, this countrv does not undertake to extend 
to them, while in the country of their fathers* origin, the 
rights of American citizens. Thus in 1882, w^e find it 
stated b}" Mr. Frelinghuysen, Secretary of State, on an 
application being made for a passport for a young native- 
born American, son of a German father (quoted in 
Moore, Vol. 3, sec. 428): 

“As such citizen he is entitled to a passport. This, 
of course, w^ould be a sufficient protection to him 
in every other country but that of his father’s 
origin—Germany. There, of course, as the son of 
a German subject, it may be claimed that he is sub¬ 
ject to German military law, and that, not being 
then subject to the jurisdiction of the United States, 
he cannot claim the rights secured to him by the 
14th amendment to the constitution. It is proper, 
therefore, that I should add, in the interest of young 

Mr. J-, that it will be perilous for him to visit 

Germany at present.” 

There is a long list of similar cases. They demonstrate 
that even in the case of a great powder such as the United 
States protection in the rights of citizenship is not neces¬ 
sary coextensive with citizenship. Such being the tradi- 
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tional policy of our own government, surely the ^utious 
reservation in the Swiss law that its dual citizens shall 
not have, “as against** the one specific other country to 
which they owe allegiance, the rights of Swiss citizens 
while resident in such other country, does not abrogate 
the Swiss citizenship any more than a similar cautious 
policy abrogates the American citizenship of our own na¬ 
tionals in like case. As we have pointed out, the question 
in the case at bar is not whether the plaintiff’s Swiss 
citizenship was or was not subject to possible qualifica¬ 
tions. He was a Swiss citizen, and the question is whether 
any possible qualification made him cease to be a Swiss 
citizen. On account of the unavoidable length of this 
brief we refrain from going into the details of the many 
other cases where our State Department has taken this 
position. 

VI. 

Bven if the plaintiff and his mother had not 
already in some way divested themselves of their 
German nationality, it was within their power to 
acquire Swiss nationality and within the power of 
Switzerland to grant it, so that the grant of Swiss 
citizenship was effective to make the plaintiff a 
citizen of that country within the meaning of the 
amendment of 1920 to the Trading with the Enemy 
Act. 

In Points IV and V we consider the theory of dual citi¬ 
zenship, a status which if acquired by the plaintiff would 
bring him strictly and literally within the act of 1920. We 
submit, however, that as a matter of law and fact what 
the plaintiff acquired was a new citizenship, that of the 
Swiss confederation, which superseded his German citi- 
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zenship of origin, and if this be so we need not consider 
what would have been the effect of dual citizenship. 
What the plaintiff had was a nationality filling the whole 
space of his national status. He was a Swiss and nothing 
else. 

After the Swiss naturalization of his mother and him¬ 
self in 1908 he was a Swiss. He had been naturalized and 
he w’as not a German because: (a) both the plaintiff’s 
mother and himself had been continuously absent from 
Germany for a period of more than ten years that had 
fullv run its course before the Swiss naturalization was 
granted, and hence even under the law of Germany their 
German citizenship had terminated; and because (b) ir¬ 
respective of the consent of the German government and 
assuming the German citizenship not to have terminated 
bv absence from the countrv, the effect of the Swuss 
naturalization was that the plaintiff’s German nationality 
was superseded by his new Swiss nationality. 

These two considerations, either of which is sufficient to 
refute the government’s contention and to render discus¬ 
sion of dual citizenship superfluous, are taken up sepa¬ 
rately. 

(a) Both the plaintiffs mother and himself had been 
continuously absent from Germany for a period of more 
than ten years that had fully run its course before the 
Swiss naturalization was granted, and hence even under 
the law of Germany their German citizenship had ter¬ 
minated. 

The evidence, and the resulting presumptions establish¬ 
ing this have been analyzed in an earlier point of this 
brief (Points I and II). 

(b) Irrespective of the consent of the German govern¬ 
ment and assuming the German citizenship not to have 
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terminated by absence from the country, the effect of the 
Swiss naturalization was that by the exercise of the 
natural and inherent right of expatriation the plaintiff*s 
German nationality was superseded by his new Swiss 
nationality. 

Let us assume for argument that ten years’ absence from 
Germany had not been shown, and that at the time of 
their grant of Swiss citizenship the bond of allegiance 
running from the plaintiff and his mother to the Em¬ 
peror had not been severed. Would or would not 
such fact make them incapable of acquiring that citizen¬ 
ship of “any nation other than Germany” which under 
the act of Congress of 1920 would entitle them to the 
restitution of their property? That it would have such 
effect seems to be taken for granted by the court below, 
for in the opinion the only way mentioned whereby the 

I 

plaintiff’s German citizenship of origin might have been 
terminated is by the ten years’ absence from Germany 
whose running would call the German statute into opera¬ 
tion. 

For our immediate inquiry we shall also assume for the 
sake of argument that the word “exclusively” has been 
read into the act of Congress, and that it is necessary for 
one claiming the return of his property to show not only 
that he was a citizen of a nation other than Germany but 
that such citizenship was exclusive and that his German 
citizenship, if he had once been a German, was terminated. 
On the premise of the need of showing the termination 
of German citizenship and that it has not been shown by 
the statutory ten years’ absence, did or did not the ac¬ 
quisition of Swiss citizenship ex proprio vigore terminate 
the citizenship of origin? For if it did, then it is immate¬ 
rial whether or not there had been ten years’ absence from 
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Germany, and the government’s contention as to the prac¬ 
tical worthlessness, for the purpose of the act of 1920, of 
a dual citizenship having a German component becomes 
academic. 

The court below, as we have said, took for granted 
that a nationality of origin may not be divested save by 
consent of the sovereign. Is this assumption correct? 

In answering that question w’e are manifestly entering a 
domain w^herein the standards and fundamental cate¬ 
gories involve the policy, tradition and accepted view of 
the government whose courts are called upon to render the 
answer. Its determination runs to the most fundamental 
conceptions of the relation between sovereign and subject. 
When the legislature speaks of citizenship, as it does in 
the act of 1920, here involved, it is speaking of a status 
whose essential characteristics must be determined by 
reference to the avow’ed principles recognized by its own 
government. Citizenship does not mean one thing in state 
papers and pronouncements of the executive, another in 
the opinions of the attorney-general and another in an 
act of Congress. An examination of the history of the 
term and of its use by the executive, legislative and judi¬ 
cial departments of our government shows that in the 
view of the United States citizenship may be defined as 
follow’s: 

The status of an individual who owes allegiance to a 
sovereign state or ruler, acquired by (1) birth within 
the territorial limits of the state or of the ruler, (2) lineal 
descent in the first generation from a father who at the 
time of the subjects birth owed such allegiance, or (5) 
voluntary naturalization on the part of the subject. 

We may eliminate such casual additions as citizenship 
acquired by a woman by marriage with a citizen and 
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such casual exceptions as persons born at foreign lega¬ 
tions. Speaking generally, the three classes of citizenship 
enumerated are coextensive with the conception of citi¬ 
zenship as that term is understood in the United States. 
This is what citizenship means as that word is used in 
the United States. It may have a different meaning in 
Turkey, or Russia or Germany, but that is what it means 
here. 

Now one of the connotations of this meaning is that this 
status is acquired at a definite instant of time and ordi- 

I 

narily, so far as it depends on any act or omission of the 
subject, is exhaustive and exclusive of a similar relation 
on the part of the subject to any other sovereign. Thus 
one who is an American citizen by reason of birth on 

j 

American soil is an American citizen from the moment of 
his birth; he owes allegiance to the American republic, 
and to no one else except so far as he may be involuntarily 
subject to the lex sanguinis. One who is an American 
citizen by reason of American parentage, though born on 
foreign soil, is an American citizen from the moment of 
his birth; he owes allegiance to the American republic, 
and to no one else except as he may be involuntarily 
subject to the lex soils. One who is an American citizen 
by reason of American naturalization is an American citi¬ 
zen from the moment of his naturalization; he owes al¬ 
legiance to the American republic, and as in this case his 
citizenship depends on his own voluntary act, no ex¬ 
ception need be reserved. 

Does the fact that some other government claims the 
subject’s allegiance by virtue of some status or condition 
existing prior to the acquisition of American citizenship 
impair in any way the plenary American citizenship of a 
person falling within any of the classes enumerated? 
Most emphatically and assuredly it does not. It does not 
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impair it even though supported by the unbroken policy 
of that government or by its statutory law. The consent 
of such other sovereign, no matter how full and explicit 
may be that sovereign’s claim to allegiance, is in no case 
essential, in the view of American jurisprudence, to the 
complete termination of such sovereignty and its replace¬ 
ment by our own hy the voluntary act of the subject. 

Thus in the case of one who is an American citizen 
under the jus soli, a person born on American soil, but 
the son of a foreign citizen; under the law of foreign 
countries following the jus sanguinis such a person is a 
natural born citizen of the foreign country. So too in the 
case of an American citizen under the jus sanguinis, a 
person born of American parents on foreign soil; under 
the law’ of foreign countries following the jus soli such 
a person is a natural born citizen of the foreign country. 
And so, finally, in the case of a naturalized American, 
formerly a subject of a country which denies the right 
of expatriation. 

In all three cases our position is identical; that citizen¬ 
ship is acquired by birth on the soil, of a citizen father 
or by naturalization as the case may be, and that in none 
of these cases is the consent of a government claiming 
rights under an antecedent status necessary for the crea¬ 
tion of such American citizenship. Most emphatically of 
all in the case of naturalization, where, as though to re¬ 
state our conception of citizenship with each new crea¬ 
tion of it, we ask of the incoming citizen his renunciation 
of allegiance to his former sovereign, but require no re¬ 
ciprocal release on the part of the sovereign. Citizenship 
by birth is an involuntary’ status; the right of naturaliza¬ 
tion is the recognition of the power of the mature in¬ 
dividual to choose for himself and his children, to replace 
by his owTi voluntary act the sovereign under whom he 
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was born and to enter upon a new citizenship. Citizen¬ 
ship is normally and naturally unitary, and the effect of 
the voluntary choice of a new sovereign is the termina¬ 
tion of allegiance to the old. 

It is important to note that what we are here concerned 
with is not whether or not it is likely that the former 
sovereign will attempt to continue to exercise the rights 
of the sovereign. In that event we may or may not extend 
to the citizen the protection of his country of adoption. 
Precisely that situation has from time to time confronted 
us from the beginning of our government; and the em¬ 
barrassments and perplexities thereby presented have 
arisen in cases of natural born citizens as well as of nat¬ 
uralized citizens. Only within the past decade did our 
government find itself compelled to advise a native born 
American citizen that we could not undertake to, protect 
him should another country in whose territory he might 
be found make of him demands to which as an American 
citizen he was not lawfully subject.* And in such a case 
there is from the nature of things no previous country of 
origin. Such a claim presents purely and concretely con¬ 
flicting claims to the exercise of sovereign power. We may 
on considerations of national policy forbear from resisting 
an exercise of power without thereby admitting its justi¬ 
fication. 

This right of renouncing one’s allegiance of origin 
is known as the right of expatriation. The court below 
declined to recognize any such right on the part of the 
plaintiff or his mother, for it tested the termination of 
their German nationality of origin solely by inquiring 
whether or not they had come within the provisions of a 
German statute, and regarded their Swiss citizenship 


♦The case of LeLong, discussed below, p. 80. 
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when acquired as co-existent with a continuing German 
citizenship. 

In the present case the Alien Property Custodian con¬ 
tends that the right exists in the individual only when 
granted by his government. 

We respectfully submit, on the contrar>% that the right 
of expatriation—the right, that is, to terminate one’s na¬ 
tional allegiance by adopting another—is, under the de¬ 
clared principles of this country and the prevailing view 
of the law of nations, a right not dependent for its exist¬ 
ence on the consent of the renounced country, but is a 
natural and inherent right, requiring no consent save that 
of the adopted country, and that when naturalization is 
had the new nationality supersedes that of the old. If this 
be correct, then even if their German nationality had not 
expired by ten years’ absence from Germany the Swiss 
nationality acquired by the plaintiff and his mother in 
1908 would have superseded ex proprio vigore their 
former German nationality. 

There is no question as to the position taken by this 
country" on expatriation. As we shall show in a moment, 
this nation has for more than half a century maintained 
and declared by the most solemn of pronouncements that 
the right of expatriation is precisely what we described 
it a moment ago, “a natural and inherent right.” Natural 
and inherent rights cannot depend on one’s success in 
securing consent from one’s government to their exercise. 
If expatriation by voluntary act is a natural and inherent 
right, then the plaintiff and his mother ended their Ger¬ 
man nationality, assuming that they then had any to end, 
by the exercise of a natural and inherent right. 

Our adherence to the doctrine of the right of expatria¬ 
tion was declared by Congress in 1868. The enactment is 
as follows, unchanged from that day to this: 
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“Whereas, the right of expatriation is a natural 
and inherent right of all people, indispensable to 
the enjoyment of the rights of life, liberty, and the 
pursuit of happiness; and whereas in the recogni¬ 
tion of this principle this Government has freely 
received emigrants from all nations, and invested 
them with the rights of citizenship; and whereas 
it is claimed that such American citizens, with their 
descendants, are subjects of foreign states, owing 
allegiance to the governments thereof; and whereas 
it is necessary to the maintenance of public peace 
that this claim of foreign allegiance should be 
promptly and finally disavowed; therefore any 
declaration, instruction, opinion, order, or decision 
of any ollicer of the United States which denies, re¬ 
stricts, impairs, or questions the right of expatria¬ 
tion, is declared inconsistent with the fundamental 
principles of the Republic” (R. S., Sec. 1999; Com¬ 
piled U. S. Statutes, 1918; Sec, 3955). 

The United States invests with American citizenship 
persons who had theretofore been subject to a foreign al¬ 
legiance, Having done this, it does not thenceforth re¬ 
gard them as persons clothed with dual nationality. The 
h 3 q)henated American has not yet found a place in our 
jurisprudence. In the whole process of the making of 
the foreigner into an American citizen there is no sugges¬ 
tion, no faint trace, of anything in the way of a release by 
his former sovereign. It is the applicant for citizenship 
who renounces his allegiance, not the sovereign who re¬ 
leases him from it. It may well be asked, if the right of 
expatriation be not a natural and inherent right, by what 
illusory claim of power the United States arrogates to it¬ 
self the right to take the applicant’s renunciation of his 
former allegiance or to invest him with a new citizenship 
that supersedes the old, as by statutory enactment it de¬ 
clares that it does? Congress “promptly and finally” dis- 
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avows the claim that any persons so received as citizens 
are any longer “subjects of foreign states, owing alle¬ 
giance to the governments thereof.” 

For the courts of this country to deny the right of ex¬ 
patriation would be to say that American naturalization 
destroys the citizenship of origin because we say so, not 
because expatriation really is a natural and inherent right. 

If as a matter of law the termination of one’s citizen¬ 
ship of origin is dependent on the consent of the sovereign 
of origin, then by virtue of what principle of law does 
the American government declare that in the case of those 
who acquire American citizenship such consent is not es¬ 
sential and that having been admitted as American sub¬ 
jects their former allegiance is by that very fact dis¬ 
solved? Unless the right of expatriation by the mere act 
of the subject is a right recognized by the law, something 
recognized in jurisprudence as a principle the courts will 
enforce, then the claim of the United States has no more 
foundation of right than the mailed fist, and our natural¬ 
ized citizens have ceased to be foreign subjects not be¬ 
cause it is a principle of law that naturalization ipso facto 
terminates the former allegiance, but because the United 
States has made for itself a definition of citizenship in¬ 
consistent with recognized principles of law. 

There are certain countries which deny the right of 
expatriation, notably Turkey and Russia. But our pres¬ 
ent inquiry" is as to what is meant by the term citizen 
as used in an American statute into which (for the sake 
of argument) we have read by implication the word 
“exclusively” or some other w'ords making the expression 
“citizen of any nation other than Germany” mean “not 
a citizen of Germany.” We says that it has been showm 
that the person in question, admittedly bom a citizen of 
Germany, has terminated that citizenship (if it had not 
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already been terminated) by adopting a new nationality, 

I 

and that the adoption of a new nationality does as a 
matter of law” terminate one’s existing citizenship, the 
new nationality superseding the old. This, we contend, 
is consequent upon the very nature of naturalization. 
Manifestly this presents as a question of law the legal 
characteristics and implications of the act which is 
claimed to operate as expatriation. It is not strictly a 
question of international law, a science having chiefly to 
do with the reciprocal rights and obligations of states. 
In the domain of private rights there is strictly speaking 
no such thing as international law. We have to deter¬ 
mine here, not w’hether, had he gone back to Germany the 
plaintiff would have been claimed as a German citizen, 
but whether the effect of w^hat had been done by his 
mother or himself, domiciled in Switzerland, had been 
to terminate his German citizenship when tested by the 
standards applied by the law of the forum to acts of 
that character. Natural and inherent rights continue to 
exist wherever one may be, and if in the exercise of a 
natural and inherent right as that right is recognized here 
the plaintiff and his mother terminated their German 
citizenship that is decisive of the question. Just as Lord 
Mansfield in the Somers case declared that the air of 
England was too pure for a slave to breathe, and that 
as a suitor in an English court Somers could have no 
status lower than that of a freeman, so here, if the act 
of Congress be of any force whatever the plaintiff, having 
exercised a natural and inherent right, as a suitor in an 
American court must be recognized as one who had ter¬ 
minated his German citizenship many years before the 
seizures were made. 

The act of 1868 was declaratory. Independently of the 
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pronouncement of Congress the right of expatriation has 
become widely recognized. 

‘The moment a foreigner becomes naturalized 
his allegiance to his native country is severed for¬ 
ever. He experiences a new political birth. A 
broad and impassable line separates him from his 
native country’.” 

This is from the opinion of Lewis Cass, Secretary’ of State, 
stated in 1859, cited in Moore’s International Law Digest, 
Vol. 3, p. 574. 

“After prolonged discussion, running over many 
years, the right of expatriation has been generally 
recognized, with the exception, it is believed, of 
Russia and Turkev.” 

Editorial, “Dual Citizenship,” American Journal 
of International Law, Vol. 9 (1915) p. 947. 

“There is no doubt that a man mav throw off 
his allegiance if he desires, and the right to do 
so is declared to be a natural and inherent one 
by U. S. Rev. Stat. Sec. 1999.” U. S. v. Howe, 231 
Fed. 546, 547; U. S. Dist. Ct. S. D. of N. Y.; Hough, 
D. J. 

Under the old doctrine of perpetual allegiance, which 
is the basis of the defendants’ contention in the present 
case, it was undoubtedly regarded that the allegiance to 
which one was born was, except as it might be released 
by the sovereign, fastened on him for life. It was a 
doctrine inherited from England and approved by our 
early commentators. Long before 1868, however, as we 
shall show by detailed citations, it had been abandoned 
in our state papers and more than once disavow^ed by the 
courts, so that when the Act of 1868 was passed the doc¬ 
trine of expatriation was already widely recognized. 
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“By the Act of 1868 the right of expatriation was 
formally declared by Congress. The declaration 
was purely municipal; it was confirmatory of the 
existing international common-law rule.” 

Prentiss Webster, “Citizenship by Naturalization 
in the United States,” 24 American Law Re- 
\iew (1890) 616. 

In an earlier article the same writer cites numerous 
continental jurists in support of the doctrine of expatria¬ 
tion: 

“The rule of Bynkershock.—A member of a state 
has a right to remove from a society and thereby 
renounce his allegiance to the sovereign of the 
country from which he departed. 

“The rule of Burlaniaqui.—A man ceases to be a 
subject of a state when he leaves that state and 
goes to settle elsewhere. It is a right inherent in 
every man that he should have the right of remov¬ 
ing out of the society if he thinks properj 

“The rule of Foelix.—A man has a right to change 
his nationality. The right in itself is not questioned. 
It is the exercise of the right subject to such rules 
of departure and acquisition of a new citizenship 
as may be prescribed in different countries. 

“The rule of Vattel.—There is no obligation from 
the social compact upon man to continue any al¬ 
legiance to the government under which he was 
born. 

“The rule of Bluntschli.—Man’s being extends be¬ 
yond his state. A man is no more bound to the 
land of his birth, than he is tied to the soil.” 

23 American Law Review, p. 766. 

So far back as 1861 the doctrine of the right of expatria¬ 
tion, already maintained by our State Department, was 
acquiring recognition, even in England, where as we shall 
see it was within a decade to be recognized by, act of 
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Parliament. In 1861, in his work on the “Law of Nations” 
Professor Travers Twiss, Professor of Civil Law at Ox¬ 
ford, says (Sec. 160): 

“160. Considered from an international point of 
view, the jurisdiction of a Nation must be founded 
either upon the person or the property being within 
its territory. Considered from a civil point of view, 
jurisdiction may be founded upon Natural as well 
as Local allegiance; in other words every indepen¬ 
dent State claims to make laws perpetually bind¬ 
ing upon its natural born subjects wherever they 
may be. But natural allegiance, or the obligation 
of perpetual obedience to the government of the 
country, wherein a man may happen to have been 
born, which he cannot forfeit, or cancel, or vary by 
any change of time, or place, or circumstance, is 
the creature of Civil Law, and finds no countenance 
in the Law of Nations, as it is in direct conflict with 
the incontestable rule of that Law; extra territori- 
um jus dicenti impuiie non paretur. 

“Vattel, accordingly, holds that a citizen has an 
absolute right to renounce his country and abandon 
it entirely—a right founded on reasons derived 
from the very nature of political society.” 

Twiss’ Law of Nations (1861), Sec. 160. 

In Canada the old English rule of perpetual allegiance 
had been abrogated and the right of expatriation recog¬ 
nized as far back as 1883 (see “Expatriation,” 3 Canadian 
Law Times, 463, 511). 

It was in consequence of the arrest and detention in 
England of two naturalized Irishmen that Congress 
passed the law of 1868, and in the same year George 
Bancroft concluded the Bancroft treaties. In dispatch 
of February 22, 1868 to Secretary of State, Bancroft, in 
reporting the discussions with German representatives, 
said: 
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“On the question of the right of expatriation 
there arose no discussion. It is recognized by the 
laws of both countries,** 

“Naturalization v. Expatriation’’ 31 Yale Law 
Journal, 702, 714 by Richard W. Flournoy, Jr., 
Chief of Bureau of Citizenship in State De¬ 
partment, pp. 714-5. 

The Italian Law of nationality of 1912 recognizes 
(Art. 8) the right of expatriation. It explicitly recognizes 
that Italian nationality is lost by expatriation, but de¬ 
clares that such loss of nationality gives no exemption 
from the obligations of miltary service, whether accruing 
before or after emigration. This is an illuminating illus¬ 
tration, of which there is an abundance in international 
history, to which the United States has by no means failed 
to contribute its share, of the principle that a new citizen¬ 
ship is not as a matter of law inconsistent with the sur- 
vivil of obligations to the sovereign of origin of vital 
and exacting character, nor with the express recognition 
by the new country of such survival. Superficially, such 
a relation seems to have within itself elements incon¬ 
sistent and incompatible. The status is of course an 
anomalous one, but that it is an actual status frequently 
existing in modern times is manifest from the most cur¬ 
sory examination. It is beside the point to speculate on 
theoretical discussions of the old dispute as to whether 
sovereignty is divisible. We may interpret one statute 
as in effect creating dual citizenship, and another as pro¬ 
viding rather for certain qualifications or even for a tem¬ 
porary suspension of one citizenship. We actually find 
in Europe as a recognized status that of one who has ac¬ 
quired a new citizenship in a country which frankly 
recognizes the power of the country of origin to exercise 
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a certain control over its former subject should he return 
within its borders. For our present inquiry it seems futile 
to attempt to assign to its precise category in the phi¬ 
losophy of jurisprudence the somewhat anomalous status 
of such a person. Such persons exist by the hundreds 
of thousands. We have had plenty of them in our own 
country, and throughout our national history their prob¬ 
lems have caused us not a little embarrassment. 

When it enacted the amendment of 1920, authorizing 
the return of the seized property of persons who at the 
time of the seizure had been citizens of countries other 
then Germany or Austria, Congress knew quite well that 
there w’ere many thousands of citizens of European coun¬ 
tries, to say nothing of our own, who did possess a citizen¬ 
ship having precisely this curious and theoretically illogi¬ 
cal qualification of an existing recognized power on the 
part of another country to exact important duties, duties 
ordinarily owing only to a sovereign. Our own state de¬ 
partment w^as during the war itself advising its own nat¬ 
ural born citizens that it could not undertake to protect 
them against the claims of countries that might attempt 
to exercise power over them—even of countries w’herein 
they had never set foot, the foreign power being recog¬ 
nized as liable to be asserted merely on the strength of 
alien parentage. That w’as precisely w’hat happened in 
the w^ell knowm case of LeLong, a native-born American 
who had never been in France. Roosevelt and other 
critics denounced the administration for w'hat they de¬ 
clared to be pusillanimity in protecting the rights of our 
citizens. 

Was not LeLong an American citizen? Was he any the 
less an American citizen because France claimed, or might 
claim, French nationality for him because she had not 
consented to expatriation, or to his father’s expatriation? 
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Would he have been any the less an American citizen if 
he had actually been found in France and there put in 
the French army? Would he, indeed, have been any the 
less an American citizen if he had voluntarily enlisted in 
the French army, as indeed many Americans, who are 
Americans today, did voluntarily enlist before we entered 
the war? 

We are dealing with a statute using w^ords having a 
well recognized meaning. Congress expressly and care¬ 
fully directed restitution in the case of those who had 
been citizens of countries other than Germany. Certainly 
Congress did not intend to extend the benefit of this 
belated act of justice merely to those who had been born 
citizens of other countries and were non-Germans by no 
act of their own, and to deny it to those who many years 
before the war had done all they could to take on another 
nationality. 

In the case at bar the plaintiff’s mother—^by whose 
nationality the boy’s own nationality was to be tested— 
had done all within her power to take on a new nation¬ 
ality. She had left the country, severed her relations 
with it, broken all ties of personal contact. She had re¬ 
mained continuously out of the country for more than ten 
years, although in this discussion of expatriation we are 
assuming that on some theory or other the court will raise 
a presumption that at some time wdthin the ten years 
she did set foot in Germany and thus break the ten year 
period. But she did clearly and unequivocally take on a 
new nationality. She did all she could do to become a 
citizen of a country other than Germany. She exercised 
what our law-making body has declared to be a .natural 
and inherent right, and she did in fact become a Swiss 
citizen. 

Congress was not concerned with whether or not there 
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were left in the German government some remnant of 
power over its former citizen. That might have had 
bearing on the necessity for or the expediency of the 
seizure when made, but when the amendment of 1920 was 
passed the w'ar was over; the use of the property could 
no longer harm the United States in the prosecution of 
the war. Congress was now concerned in sifting out the 
unfortunate persons whose property had been taken, and 
in providing for prompt restitution to those who in fact 
were citizens of countries other than Germany. In this 
selective process the immediate object was one of broad 
classification. Are these persons citizens of other than 
German countries? Thev either are or are not. In the 
case at bar the plaintiff and his mother had done every¬ 
thing they could do to make themselves citizens of an¬ 
other country". They had done it many years before the 
Trading with the Enemy Act was passed; many years be¬ 
fore the war, and when there was no thought of war. 
Unless we wholly deny the right of expatriation they had 
made themselves citizens of another country- irrespective 
of whether or not Germany assented to the exercise of 
their right to adopt a new citizenship. 

“A recognition of reasonable qualification of the 
right of expatriation, in favor of the country of 
origin, does not necessarily involve abandonment of 
the principle altogether. ‘The principle,’ says W. 
B. Lawrence, ‘is in nowise affected by requiring the 
emigrant not to leave his native land, without dis¬ 
charging antecedent obligations.’” 

Cited in “Naturalization v. Expatriation,” supra, p. 719, 
n. 47, from Wheaton, International Law [Lawrence’s Ed.], 
919.) 

Even in England, the traditional home of the common 
law doctrine of perpetual allegiance, the right of expatri¬ 
ation is now established. 
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A British commission was appointed by the Queen on 
May 21, 1868, “for enquiring into laws of naturalization 
and allegiance.” This commission was composed of ten 
members, including the Earl of Clarendon, Sir Robert J. 
Phillimore, Sir Travers Twiss, Sir Roundell Palmer and 
Mr. Vernon Harcourt. It made an exhaustive study of the 
nationality laws of all countries and submitted its report 
on February 20, 1869. In it appear the following very 
important statements: 

j 

“The allegiance of a natural born British subject 
is regarded by the common law as indelible. 

“\\^e are of opinion that this doctrine of the com¬ 
mon law is neither reasonable nor convenient. It 
is at variance with those principles on which the 
rights and duties of a subject should be deemed to 
rest; it conflicts with that freedom of action which 
is now recognized as most conducive to the general 
good as well as to individual happiness and pros¬ 
perity; and it is equally inconsistent with the prac¬ 
tice of a state which allows to its subjects absolute 
freedom of emigration. It is inexpedient that Brit¬ 
ish law should maintain in theory, or should by 
foreign nations be supposed to maintain in practice, 
any obligations which it cannot enforce and ought 
not to enforce if it could; and it is unfit that a coun¬ 
try should remain subject to claims for protection 
on the part of persons who, so far as in them lies, 
have severed their connection with it.” 

Reprinted in 2 Foreign Relations of the U. S. for 
1873, pp. 1232, 1234 et seq. 

The report of the committee advised against providing 
by law that acquisition of a foreign domicile or a,certain 
length of residence abroad should divest a person of Brit¬ 
ish nationality, but the act as passed May 12, 1870, pro¬ 
vided (sec. 6) that any British subject in any foreign 
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state who should voluntarily become naturalized in such 
state should be deemed to have ceased to be a British sub¬ 
ject and be regarded as an alien (“Naturalization v. Ex¬ 
patriation/’ supra, p. 771). 

“Naturalization is without doubt the highest, but 
not the only, evidence of expatriation.” 

Opinions of Atty. Gen., vol. 14, p. 297; Geo. H. 

Williams, 1873. 

It was declared bv Secretarv of State Hamilton Fish, in 
an opinion rendered in 1873, that 

“The act of Congress of 27th July, 1868 (15 Stat. 
at Large, 223), disposed of the contradictory opin¬ 
ions and decisions of otlicers of this Government 
as to the right of expatriation (so far as it concerns 
citizens of the United States) by declaring in its 
preamble that ‘the right of extradition is a natural 
and inherent right of all people.’ 

“Tliis is the legislative declaration of the prin¬ 
ciple on which the naturalization laws of the United 
State have ever rested; and is the legislative sanc¬ 
tion of the doctrine which has, almost without ex¬ 
ception, been uniformly held in the diplomatic 
correspondence, and by the executive and political 
branch of the Government. * * * 

“This question is understood to presuppose an 
actual change of residence; inasmuch as no person 
can make himself subject to another power while 
domiciled and resident within one to which he owes 
allegiance. 

“Chief Justice Marshall (2 Cranch, p. 119) says 
that when a citizen bv his own act has made him- 
self the subject of a foreign power, his situation is 
completely changed, and that the act certainly 
places him out of the protection of the United States 
while wdthin the territory of the sovereign to whom 
he has swwn allegiance. 
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**This opinion is in conformity with public policy 
and right, and is sustained by the general authority 
of the writers of public law** (Italics ours.) 

2 Foreign Relations of the United States, 1873, pp. 

1186-7. 

In an opinion written for the President later in the same 
year, the Secretary of the Treasury reviews at length the 
state papers, views of jurists and judicial decisions on the 
right of expatriation. The opinion is too long to be 
quoted in full; it is stated as the conclusion of exhaustive 
research and citations that 

“The act of July 27, 1868, therefore is, so far as 
the right of expatriation is concerned, only declara- 
tor>’ of what w^as the law of the land” (zh. 1264). 

**It is the recognized principle of the law of na^- 
tions that all can change their primitive nationality 
according to their convenience. This principle, ad¬ 
mitted by all the world, and in virtue of which every 
individual may renounce the nationality which 
birth combined with parentage gives him, does not 
release him who avails himself of it of the obliga¬ 
tions which he owes to his country. So that the 
citizen or subject who, without authorization of his 
government, accepts the nationality of a foreign 
state, may be called upon for the performance of 
the personal charges imposed upon him by his 
primitive country, in the form which the law estab¬ 
lished.” (Italics ours; ib. 1202.) 

Quoting the opinion of Attorney-General Caleb Cushing 
it is said: 

**The natural right of every free person, who owes 
no debts and is not guilty of any crime, to leave the 
country of his birth in good faith and for an honest 
purpose, the privilege of throwing off his natural 
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allegiance and substituting another allegiance in its 
place—the general right, in one word, of expatria¬ 
tion, is incontestable, I know that the common law 
of England denies it; that the judicial decisions of 
that country" are opposed to it; and that some of 
our courts, misled by British authority, have ex¬ 
pressed, though not ver>" decisively, the same 
opinion. But all this is ver>" far from settling the 
question. The municipal code of England is not 
one of the sources from which we derive our knowl¬ 
edge of international law. We take it from natural 
reason and justice, from writers of known wisdom, 
and from the practice of civilized nations. All these 
are opposed to the doctrine of perpetual allegiance. 
It is too injurious to the general interests of man¬ 
kind to be tolerated; justice denies that men should 
either be confined to their native soil or driven 
away from it against their will.” (Italics ours; ib„ 
p. im) 

We may note here that in another opinion published 
in the same volume the member of the cabinet calls at¬ 
tention to the peculiar limitation naturally inherent in an 
adopted citizenship that may be revealed in case the sub¬ 
ject returns to his domicile of origin. It is said: 


“After a man is naturalized in the country to 
which he emigrates, he is then, admittedly, entitled 
to all the protection, at home and abroad (except¬ 
ing only the country from which he emigrated), 
which is accorded to a natural-born citizen. 

“As regards the country from which he emi¬ 
grated, if he returns there, the question of the pro¬ 
tection to be given by his adopted country becomes 
again complicated with other questions of natural 
rights and duties. He cannot justly claim to be dis¬ 
charged from obligations of penalties which he ac¬ 
tually incurred before his emigration, unless they 
are discharged by lapse of time, or other intrinsic 
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reason. This is generally conceded in all the 
treaties which our Government has effected on the 
subject. (See the treaties mostly collected in the 
note to Chap. I of Wharton’s Conflict of Laws, pp. 
1 - 20 .) 

“In the simple case where a naturalized emigrant 
returns to his native country with the purpose of 
remaining there permanently and never returning 
to his adopted country, he is considered as having 
relinquished his acquired citizenship and reas¬ 
sumed the duties of his natural one. In such case, 
of course, all obligation to protect him, on the part 
of his adopted country, ceases. This is also pro¬ 
vided in most of the treaties. (See Halleck’s In¬ 
ternational Law, 692-700. Wharton’s Cx)nflict of 
Laws, pp. 1-20; Wheaton’s International Law, by 
Lawrence, appendix, pp. 891, etc.) 

“But if he returns to the jurisdiction of his native 
country without returning to his natural allegiance, 
the question of opposing existing rights arises. The 
right of expatriation, it is seen, is not entirely abso¬ 
lute; but is somewhat qualified. An emigrant, not¬ 
withstanding he becomes naturalized, may be liable 
to some obligations to his mother country actually 
incurred. 

“Formerly the governments of Europe, which 
were mostly founded on feudal principles, regarded 
the sovereign as having a kind of property in his 
subjects, or lieges, which bound them to him for 
life. Liegeance, or allegiance, therefore, was a tie 
which the subject could not sunder at his pleasure. 
But the practice of all nations to naturalize the 
subjects of other nations without inquiry as to the 
will of their former sovereign, shows that the doc¬ 
trine of the law of nations, as now accepted, really 
is, that a man may throw off his old allegiance and 
^ embrace a new one** (Italics ours.) 

2 Foreign Relations of the United States, 1873, pp. 
1212-3. 

► 

I 
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This is of special pertinence in view of the difficulty 
found by the court below in the provision of the Swiss 
law that naturalized Swiss citizens, while in their country 
of origin, should not enjoy the rights of Swiss citizens. 
In the passage cited the attorney-general refers to this 
kind of limitation as normal in the case of an adopted 
nationality. It is nothing new or anomalous in the rela¬ 
tion of allegiance, and its specific recognition by statute 
in Switzerland could not, without wholly obscuring the 
occasion and purpose of the 1920 amendment to the Trad¬ 
ing w’ith the Enemy Act, be regarded as denying to per¬ 
sons made Swiss citizens by naturalization the character 
of actual Swiss citizens wdthin the meaning of that 
amendment. The amendment of 1920 was not directed 
at the danger to our military operations from the owner¬ 
ship of property by persons residing '^dthin the enemy 
territory. The original act had been passed in view of 
that danger, so that under the original act physical pres¬ 
ence and residence in the enemy territory of itself ex¬ 
posed one’s property to seizure. But the amendment of 
1920 was one of relief; it exempted a large class of per¬ 
sons from the harshness of confiscation. The persons 
thus exempted were all who were citizens of countries 
other than Germany or Austria; the act looked at their 
nationality only, whether native or acquired; the fact of 
those of acquired nationality remaining possibly subject 
to compulsion at the hands of their former sovereign 
really made no difference in determining whether they 
should be regarded as citizens of another country’; that 
question was to be decided by their parentage, their place 
of birth or their voluntary choice, as the case might be. 
Limitations common and familiar in such relation could 
not expunge the actual fact of their other-than-German 
citizenship. 
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“The consent of government is not necessary to 
enable a citizen voluntarily to expatriate himself 
and become a citizen of another country.” 

Moore’s International Law Digest, Vol. 3; Sec. 433. 

“A change of allegiance from one government to 
another can only be effected by the voluntary ac¬ 
tion of the subject, complying fully with the condi¬ 
tions of naturalization laws, so that there is con¬ 
current action and assent on the part of both the 
subject and the government to which the new 
allegiance attaches. Authorities entitled' to great 
respect have been cited in the argument, holding 
that it is also necessary to have assent on the part 
of the government renounced. In my opinion, that 
rule no longer obtains in the United States, since 
congress, by the act of July 27,1868, now re-enacted 
in section 1999, Rev. St., has expressly declared it 
to be the policy of our government that the right 
of expatriation is a natural and inherent right of 
all people, indispensable to the enjoyment of the 
rights of life, liberty, and the pursuit of happiness.” 

Jennes v. Landes, 84 Fed. 73, 74-5, C. C., D. Wash. 

1897, Hanford, D. J. i 

“We are of opinion that the taking of the oath 
of allegiance in January, 1858, by the father, was 
an act of expatriation and denationalization, and 
made him a citizen of a foreign country. By such 
act, he renounced his allegiance to the United 
States. We have no doubt that he had a right when 
he took this oath to expatriate himself, to renounce 
his allegiance to the country of his birth and to 
become a citizen of another state or kingdom.” 

(Citing In re Look Tin Sing, 10 Sawyer C. C. 353) 

Browme u, Dexter, 66 Cal. 39. 
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“The doctrine of indelible allegiance has either 
been tacitly or expressly surrendered by nearly all 
the states that are parties to international law.” 

Boyd Winchester, “Citizenship in its Interna¬ 
tional Relations,” 31 American Law Review, pp. 
504, 511. 

“The law of nations explicitly declares that alle¬ 
giance is not unalienable; and it is now universally 
conceded that naturalization is an important ap¬ 
pendage of the sovereignty and independence of 
every nation.” 

Morse on Citizenship, sec. 48, ad fin. 

“The occasion will not permit me to go into full 
examination of the principles of public law in 
reference to this right of expatriation. I think, how¬ 
ever, that it can be maintained under the estab¬ 
lished law of nations, and even by the laws and the 
practice of those who have become the most stren¬ 
uous advocates for what may be termed the modern 
doctrine of perpetual allegiance—a doctrine which 
grew out of the feudal system, and was supported 
upon a principle which became imperative with 
the obligations on which it was founded.” 

Stoughton u. Taylor, 2 Paine, U. S. Circuit Court 
Reports, 655, 660-1. 

“The English doctrine of perpetual and un¬ 
changeable allegiance to the government of one’s 
birth, attending the subject wherever he goes, has 
never taken root in this country, although there are 
judicial dicta that a citizen cannot renounce his 
allegiance to the United States without the per¬ 
mission of the government, under regulations pre¬ 
scribed bv law; and this w’ould seem to have been 
the opinion of Chancellor Kent w’hen he published 
his Commentaries. But a different doctrine pre¬ 
vails now. The naturalization law’s have always 
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proceeded upon the theory that any one can change 
his home and allegiance without the consent of his 
government.” 

I 

In re Look Tin Sing, 10 Sawyer, C. C. S53, 356; 
U. S. Circuit Court, D. of Cal.; Field, C. J.; 
Sawyer, C. J., and Sabine, D. J. 

“The early view of the judiciary that the English 
doctrine of perpetual allegiance was the law of the 
United States, has been repudiated by the State' 
courts, and by the Circuit Courts of the United 
States. If there be a Federal common law, it seems 
clear that so much of that law taken from England, 
as relates to the English doctrine of allegiance, is 
incompatiable with our institutions. If the question 
be one of internationaly and not of municipaly law 
in which event the English common law would not 
be cotnrollingy theny alsOy must the right to expa¬ 
triate be conceded. The political departments of 
the government have always regarded the right to 
expatriate as an incontestable one, and it is, in¬ 
deed, unexplainable that a contrary view ever 
should have been seriously entertained by the 
judiciary.” (Italics ours.) 

“Right of the American Citizen to Expatriate,” 
37 American Law Review, 191, 204. 

It will be recalled that by Germany’s new naturalization 
law of 1913, the so-called Delbruck law, it was provided 
that in special cases German nationality might be re¬ 
served to one taking on a foreign citizenship by naturali¬ 
zation. The court may recall that this provision of the 
German law, enacted only in the year before the outbreak 
of the war, caused much comment in legal circles in Eng¬ 
land as evidencing a new conception on the part of the 
German authorities. The idea that after being natural¬ 
ized in a foreign country a German might still remain a 
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German citizen, apparently regarded by the government 
in the case at bar as a matter of course, evoked expres¬ 
sions of amazement when the Delbriick law^ w^as pub¬ 
lished in this country and England in 1914. See for ex¬ 
ample, Richard \V. Flournoy, Jr., Chief of the Bureau of 
Citizenship in the State Department, WTiting in the Amer¬ 
ican Journal of International Law’ for July, 1914 (Vol. 8, 
p. 477). The w’riter refers to 

“T/zc introduction of a quite novel provision, ac¬ 
cording to w’hich Germans residing in foreign coun¬ 
tries may retain their German nationality, under 
certain conditions, after obtaining naturalization 
as citizens of such countries. This seems to carry 
the principle of dual nationality further than it has 
ever been carried before” (p. 478). 

Of course this “quite novel provision” did not enter the 
body of German law’ until several years after the plaintiff 
and his mother had both acquired Sw’iss citizenship. It 
w’ould not in their case have impaired the effect of the 
German expatriation even had the law’ been in force, be¬ 
cause the Delbriick law’ of 1913 w’as permissive only, al- 
low’ing the retention of German nationality only by 
special decree in cases where specifically applied for and 
granted. But that this permission to maintain German 
nationality after foreign naturalization w’as something 
novel and heterodox, a departure from the recognized 
principle of expatriation, is apparent not only from the 
comments made on the law’ in this country and England 
but from the frank statements of the German lawmakers. 
The court takes judicial notice of the fact that in Ger¬ 
many every act of parliament is accompanied by a num¬ 
ber of parliamentary papers consisting of one or more 
explanatory memoranda and a report of the debates in 
committee as w’ell as in parliament, and that these papers 
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contain the authoritative interpretation of an act of par¬ 
liament. In an article by G. C. F. S. Marshal, D. C. L., in 
International Law Notes for June, 1918 (Vol. 3, p. 78), 
extracts are quoted from these German Parliamentary 
Papers in connection with this novel provision in the act 
of 1913 declaring in certain special cases the survival of 
German nationality of the foreign naturalization. We 
cite these extracts merely to show how clearly this ex¬ 
tremely limited innovation on the rule of expatriation 
was recognized as an innovation. 

“When introducing in the Reichstag the Bill 
which became the Act of 1913, the German Home 
Secretary (Dr. Delbriick) stated that the German 
Government, as well as the Federal Council (Bun- 
desrat), looked at any dual allegiance as being a 
legal anomaly and felt great antipathy to the ex¬ 
istence of such status. * * * Xhe representative 

of the Federal Council * * * declared that the 

Federal States had taken the position that plural 
nationality was extremely undesirable, but that it 
could not be completely abolished, and ought to be 
admitted in quite exceptional cases of emergency. 
Circumstances might arise which would force a 
German to acquire foreign nationality solely for the 
purpose of protecting valuable property,” etc. * * * 
In cases of this nature it would be only just and 
equitable to allow a German subject to retain his 
German nationality (p. 80).” 

After noting the peculiar and exceptional character of 
the retention of German nationality that under the new 
law he occasionally permitted, the writer points out that 
in fairness it must be admitted 

“That, as to the recognition and application of 
the principle ‘Foreign nationality immediately de- 
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stroys former nationality,’ German law occupies 
a very prominent and foremost rank among the 
legal system of all modern countries” (p. 82). 

In an article in the American Journal of International 
Law for April, 1918 (Vol. 12, p. 356), by David Jayne Hill, 
former Ambassador to Germany, there is a sharp criticism 
of the German law of 1913 as one involving 

“A new interpretation of citizenship * * * 

which is that so long as a government is willing 
to permit citizenship to continue in the country of 
origin, it may properly do so even though an added 
citizenship has been acquired in another country. 
Although it is contrary to the generally accepted 
idea of a single allegiance,” etc. (p. 357). 

It is not the attitude of Germanv with which we are 
concerned. The principle of the right of expatriation, not 
only adopted by this country but recognized by the law of 
nations, is itself the negation of the right of the sovereign 
of origin to determine the status of its citizen who by 
voluntary naturalization in another country^ has adopted 
a new nationality. 

The government contends that in any event the prin¬ 
ciple of the right of expatriation would not be applicable 
here because, as counsel claim, what the plaintiff and his 
mother acquired in the Swiss state was not full Swiss 
nationality but only a qualified citizenship whose vitality 
was suspended as to the plaintiff whenever he might be 
resident in Germany. That this does not correctly de¬ 
scribe the quality of the Swiss nationality acquired by the 
plaintiff is shown in Point V of this brief. The Swiss 
reservation whereby Swiss citizens having also another 
nationality are remitted, while residing in such other 
country, to the protection of that country in their civil 
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rights is not an abdication of sovereignty, but merely a 
practical modus vivendi to meet the confused situation 
resulting from such dual nationality. 

As we there point out, it is in effect a declaration of a 
policy which, where no treaty engagements have provided 
sanctions for another attitude, does not differ essentially, 
in respect to some of the most important rights and im¬ 
munities, from that of our own country when our natu¬ 
ralized citizens find themselves within the jurisdiction of 
their former sovereigns. 

And the possible suspension of Swiss civil rights, on 
which the government now lays so much stress, comes 
into effect only while the former citizen is residing in his 
old country. It can hardly be said that the plaintiff ever 
resided in Germany after he left the country in infancy. 
The family home in Thun remained his home throughout; 
he was sent to Germany only to go to school there. It has 
been repeatedly held that by sojourning away from one’s 
domicile while attending school one neither gains nor 
loses a residence. 

VII. 

THe reservation, in one of the Swiss citizenship 
papers, of the plaintiff’s liability in respect to 
military service in his country of orig;in did not 

I 

impair the plenary character of his Swiss citizen¬ 
ship. 

I 

The considerations applicable to this contention are in 
substance not dissimilar from those discussed in Point 
V. The “reservation,” regarded by the court below 
as recognizing “the existence of a dual citizenship” (39), 
is in the form of a notation under the head of “Remarks,” 
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apparently a routine printed form used in citizenship 
papers. It reads as follows (171-2): 

“The acquisition of the Swdss citizenship by a 
German, Frenchman, Italian or Austrian, etc., has 
not the effect to free him of the military service 
in his former country, unless the competent au¬ 
thorities have released him from the former body 
politic or approved the naturalization abroad. The 
Federal Council refuses to use its good oIFices for 
such naturalized aliens as far as their former gov¬ 
ernments are concerned.” 

This word of friendly caution thus printed in the papers 
is nothing more than a formal recognition of the policy 
of the Swiss government not to undertake to dispute 
claims to military service advanced by the former sover¬ 
eigns of persons who take out Swiss naturalization. 

As we have already pointed out, it is the policy not 
only of Switzerland but of such powerful nations as the 
American republic. Even the fullest recognition of the 
right of expatriation does not shut its eyes to the realities 
of life or the practical diflQculties that would arise in dis¬ 
puting claims of the country of origin to military service. 

Our owm State Department has repeatedly recognized 
the principle. We quote again the language of the Sec¬ 
retary of the Treasury: 

“This principle [the right of expatriation], ad¬ 
mitted by all the w^orld, and by virtue of which 
every individual mav renounce the nationalitv 
which birth combined with parentage gives him, 
does not release him who avails himself of it of the 
obligations w^hich he owes to his country. So that 
the citizen or subject who, without the authoriza¬ 
tion of his government, accepts the nationality of a 
foreign state may be called upon for the perform¬ 
ance of the personal charges imposed upon him by 
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his primitive country, in the form which the law 
established.” 

2 Foreign Relations of the United States, 1873, p. 

1202. 

So also in the opinion of our Attorney-General it is said: 

“After a man is naturalized in the country to 
which he emigrates, he is then admittedly entitled 
to all the protection, at home and abroad, {except¬ 
ing only the country from which he emigrated) 
which is accorded to a natural-born citizen. 

“As regards the country from which he emi¬ 
grated, if he returns there, the question of the pro¬ 
tection to be given by his adopted country becomes 
again complicated with other questions of natural 
rights and duties. He cannot justly claim to be dis¬ 
charged from obligations of penalties which he ac¬ 
tually incurred before his emigration, unless they 
are discharged by lapse of time, or other intrinsic 
reason. This is generally conceded in all the 
treaties which our Government has effected on the 
subject. (See the treaties mostly collected in the 
note to Chap. 1 of Wharton’s Conflict of Laws, pp. 
1-20.) {lb., p. 1212.) ; 

The word of caution printed on the Swiss document 
might well be printed on our own naturalization certifi¬ 
cates, for it is no more than the expression of the, attitude 
of our government, which in turn is in line with the gen¬ 
eral policy and practice of modern nations. As Secretary 
Frelinghuysen said in 1882, in the paper quoted at page 
64, supra: 

“As such citizen he is entitled to a passport. 
This of course would be a sufficient protection to 
him in every other country but that of his father’s 
origin—Germany. There, of course, as the son of 
a German it may be claimed that he is subject to 
German military law. * * * It is proper, there- 
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fore, that I should add, in the interest of young 
Mr. J.—that it will be perilous for him to visit Ger¬ 
many at present.” 

Moore’s International Law Digest, Vol. 3. Sec. 
428. 


vm. 

Service of the plaintiff as an officer in the 
German army did not restore his German citizen¬ 
ship. 

Having ruled, first, that plaintiff had not lost his Ger¬ 
man citizenship bv ten vears absence from Germanv, and 
second, that he was not a Swiss citizen while he actuallv 
resided in Germany, the trial court made a third ruling 
w’hich if correct of itself precluded recovery by the plain¬ 
tiff even if the court had found in our favor on the first 
two issues, discussed above in Points I and III. This 
third ruling was that even if plaintiff lost his German 
citizenship by ten years’ absence and even if he remained 
a Swdss citizen while residing in Germany, nevertheless 
“the fact that he was made a second lieutenant of his 
regiment in the German army and actually exercised 
his command as sublieutenant from November 12, 1914, 
until February 18, 1919, when he was placed on the re¬ 
serve list officers, reintegrated him as a German citizen** 
(italics ours) (40-1). 

This ruling is assigned as error. We search the record 
in vain for anv evidence whatever that anv such result 
did or could follow his service as an officer in the 
German army. The evidence is uncontradicted, both as 
to the actual facts of the plaintiff’s military service and 
as to the law of Germany determining effect of such 
service on one’s national status. Of course the law of 
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Germany was a fact, to be proved as any other fact, and 
as to what that law was the evidence, as we have said, 
was uncontradicted. That evidence showed that under 
the German law service as a military officer does not of 
itself make the officer a German citizen. 


“The deliverv of a commission,” said Professor 
Borchard, “is a condition precedent to the acquire¬ 
ment of German citizenship through service in the 
public service or in the military service” (111). 

“This,” the witness continued in another place, 
“is an absolute condition precedent” (129). 


That the plaintiff never received a commission as a 
military officer is undisputed. The fact is shown by his 
uncontradicted testimony (144). Moreover, it was shown 
by a duly certified extract from the Archives of the Ger¬ 
man Commonwealth that “a certificate of appointment 
(Patent of Officer) was not executed for” the plaintiff, 
“the appointment being made known to him only through 
the regiment” (202). The certificate showed that “the 
issuance of such certificates was generally suspended dur¬ 
ing the w^ar through lack of working force, and not re¬ 
sumed until 1920; that they were some 250,000 behind 
and that only a portion of the possible total was issued, 
some of these when application made for them; and 
it w’as officially certified that the plaintiff having “failed 
to file such application * * * the certificate of his 

appointment (Patent of Officer) has not been executed** 
(ib.). It thus conclusively appears by uncontradicted evi¬ 
dence, not only that no commission was ever delivered 
to the plaintiff, but that none was ever issued or even 
executed. 

The fact of the plaintiff’s service in the German Army 
has in itself no possible bearing on the issue in this case. 
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which is whether or not the plaintiff w’as a citizen of a 
countr}^ other than Germany or Austria-Hungary. 

Service in the German army was not made ground for 
seizure (Miller v, Pfotenhauer, Supreme Court, District 
of Columbia; decree for plaintiff filed March 30, 1921, 
wdiere it w’as found “that the plaintiff served in the Ger¬ 
man military establishment at a time w’hen the United 
States was at war with Germany”). The amendment of 
1920 does not attempt to exclude from its saving oper¬ 
ation those citizens of other countries w’ho served in the 
German or Austrian armv. If it w’ere the fact that a 
person so serving thereby automatically ceased to be a 
citizen of a countrv other than Germanv or Austria- 
Hungary, then it w’ould be this latter fact that would 
make the plaintifTs service relevant in the case. 

The Trading wdth the Enemy Act, with its provisions for 
the seizure of property owmed by technical “enemies,” 
meaning by that term persons residing within the enemy 
territory, was not an act of vengeance, nor did it have any 
of the characteristics of a bill of attainder. Our govern¬ 
ment has not attempted the barbarous measure of punish¬ 
ing the mere fact of military service by confiscation of 
soldiers’ property. 

But the record shows conclusivelv and without con- 

*/ 

tradiction that the mere fact of serving as an officer did 
not even operate to make the plaintiff a German citizen. 
Much less could it destroy his Swdss citizenship, any more 
than the mere fact of service wdth the Allies operated to 
destroy the American citizenship of our own men who 
fought wdth the French and English armies, before our 
entrance into the war. No attempt w’as made by the 
government to contradict the testimony of Professor 
Borchard, the expert witness on German law, of the clear¬ 
ly established rule of German law\ Nothing short of the 


101 


actual delivery to an officer of his commission and its de¬ 
liberate and conscious acceptance by him operates to vest 
in him German citizenship. “The delivery of a commis¬ 
sion” “is a condition precedent to the acquirement of 
German citizenship through service in the public service 
or in the military service” (111). 

On this point the witness was most searchingly cross 
examined by counsel for the government, and fortified 
his statement of the German law with citations of the 
authoritative commentators (127, et seq.). 

To quote among others a statement of Keller-Traut- 
mann (129): 

“Upon the appointment the appointee must re¬ 
ceive —there must be handed to him —^he must re¬ 
ceive a certificate, document, executed in accord¬ 
ance with the provisions of section 10.” 

“This,” the witness stated, “is an absolute condition 
precedent” (129). Here again the government failed to 
offer any evidence contradicting this evidence of the 
factum of the German law, there being manifest agree¬ 
ment between the plaintiff’s expert and the govei^nment’s 
expert. The plaintiff, as we have pointed out, testified 
positively that he never received a written appointment 
as sub-lieutenant or to any of the lower grades (144). 

The Trading with the Enemy Act might have visited 
upon service as a German officer the penalty of confisca¬ 
tion of one’s property, but it did not attempt to do so. 
Even had it done so, the effect of the confiscation 
would have been annulled by the provisions of the 
amendment of 1920 directing restoration in the case of 
persons who are citizens of other countries, with no ex¬ 
ception based on the fact of such persons having served 
as officers in the enemy’s army. As we have seen, the 
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mere fact of service did not create German citizenship, 
and there is no pretense that it terminated the citizenship 
in the country other than Germany. 

The defendants introduced in evidence portions of the 
Officers’ Supplement Regulations of the German Army 
(205-206) and of the German Army Regulations (206-7), 
the former declaring that “the Officers’ Corps of the Active 
Army is supplemented by young men who are German 
citizens” (205) and the latter confining the obligation of 
military duty to German citizens (206-7). But these mili¬ 
tary regulations are directory, specifying, for the infor¬ 
mation and guidance of the military officers, wffiat classes 
of persons it is proper to recruit for military service. 
All that is shown by a person’s being officially enlisted 
in the military service is a possible presumption that 
those having the power to recruit him supposed he was 
lawfully subject to enlistment and that the person en¬ 
listed either supposed that he was subject to enlistment 
or else was willing to serve. Even these w’ere not very 
cogent presumptions in Germany in the early days of 
August, 1914. 

If a person not a citizen were enlisted the fact that the 
military" authorities w"ere commanded by the Army Regu¬ 
lations to enlist none but citizens w"ould not make him a 
citizen. A provision, even in the form of a statute, for¬ 
bidding to any but citizens the right to admission to the 
bar would not make a citizen out of an alien who as a 
matter of fact had been admitted to the bar, nor would 
it prove him to be a citizen. If a statute requires that 
jurors be residents of the vicinage, the fact that a non¬ 
resident has actually served on the jury does not convert 
him into a resident nor prove that he was a resident. The 
government’s contention reminds one of the traditional 
lawyer w"ho on calling on his client in jail promptly in- 
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formed him that they couldn’t put him there.. On the 
government’s theory there was a presumption that he 
wasn’t there. 

It is argued that as the plaintiff did not assert his im¬ 
munity as a Swiss citizen from German military service 
he accepted the implied status of a German national, and 
that a presumption arises that he was a citizen of Ger¬ 
many. 

Why should the plaintiff have endeavored to interpose 
the shield of his Swiss citizenship to relieve him from lia¬ 
bility to service? It is all very well in 1927 or 1928 to quote 
the German Army Regulations declaring the immunity of 
foreigners, but the actual fact in August, 1914, was that 
the boy was on German soil, under the control of an 
uncle who despite his refusal to enlist (143) proceeded 
to enlist him. He was in no position to act independently. 
His allowance was $10 a month (ib,). He was taken to 
Berlin and informed that he was to accompany his uncle 
to be examined by the regimental physician (ib.). His 
uncle’s son-in-law, in whose family the boy stayed when 
away from home at school (142), was Commander of the 
Recruiting Squad of the First Dragoons (143). 

We are not pressing a claim that the plaintiff’s military 
service was under duress. We have simply shown the 
facts as they existed. It would have been most extra¬ 
ordinary if the boy had resisted the pressure brought to 
bear on him, as no doubt it was being brought to bear 
on all the young men of his age in Germany who were 
strong and well. Perhaps he might have secured exemp¬ 
tion by pleading his Swiss citizenship, although consider¬ 
ing the inflamed state of the world and the low state of 
civil rights in those August days we doubt it. But we have 
never taken the position of apologizing for the plaintiff 
having served in the German army. The United States 
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is not seeking to wreak vengeance on soldiers by con¬ 
fiscating their property. Nor does the fact that the plain¬ 
tiff served in the German army give the slightest indica¬ 
tion that he regarded himself as other than a Swiss. Any 
young Swiss, especially one of German parentage on one 
side, wdio had received his education in Germany and was 
actually staying in the household of a cavalr>^ officer—of 
any such young man, finding himself in Germany in Au¬ 
gust, 1914, it w^as not to be dreamed that he would resist 
pressure to enter the service. One may imagine the 
ostracism that w'ould have follow^ed him if he had re¬ 
sisted. It needs no theory of a recognized German na¬ 
tionality, nor disregard or ignoring of his Sw’iss nation¬ 
ality, to account for his acquiescing in what w^as done by 
the cavalrv officer who for the moment w^as the head of 
his household. 

On such service the law neither \isits the vengeance of 
confiscation nor engrafts the implication of an abandon¬ 
ment of one’s nationality. 

In the face of the uncontradicted evidence that mere 
service as an officer in the German army, unaccompanied 
by the delivery of a commission, did not have the effect 
of making one a German citizen, what w^ere the grounds 
on which the trial court invoked the theory of reintegra¬ 
tion of German nationality? That this theory was defi¬ 
nitely adopted by the court below% to the utter destruction 
of the plaintiff’s right of action, is plain enough. The 
Court says (40-1): 

“But if plaintiff lost his German citizenship be¬ 
cause of the continued absence of his mother and 
himself from Germany for ten years and if he was 
a Swiss citizen while he actually resided in Ger¬ 
many the fact that he w^as made a second lieuten¬ 
ant of his regiment in the German army and ac- 
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tually exercised his command as sublieutenant 
from November 12, 1914 until February 18, 1919, 
when he was placed on the reserve list of officers, 
reintegrated him as a German citizen.” 

5 

But the uncontradicted testimony established categori¬ 
cally and conclusively that “the fact that” a person “was 
made a second lieutenant of his regiment in the German 
army and actually exercised his command as sublieuten¬ 
ant” did not make him a German citizen. Were there 
any question of burden of proof, the burden would be 
on the government to show that such effect followed serv¬ 
ice as an ollicer, but burden of proof is not involved be¬ 
cause the fact was affirmatively proved by uncontradicted 
evidence. 

“Under German law,” the opinion proceeds, *Hhe accep¬ 
tance of a commission in the active military service by the 
plaintiff constituted his naturalization and reintegrated 
him as a German citizen” (41). But there was no “accep¬ 
tance of a commission * * * by the plaintiff.”! As we 
have pointed out, the uncontradicted evidence showed not 
only that no commission was ever delivered to the plain¬ 
tiff but that none was even made out or issued.^ There 
was never any such commission in existence. And it is 
avowedly on this assumption of the plaintifTs “accep¬ 
tance” of something that never existed that the court be¬ 
low made its ultimate ruling of there having been in any 
event a new or restored German citizenship, effective to 
defeat the plaintiff’s right even though he had become a 
Swiss citizen. 

In the concluding sentence of the same paragraph of 
the opinion below the court restates the principle of the 
German law. But although the uncontradicted evidence 
showed delivery of the commission to be the essential 
element in the creation of German citizenship in this 
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way, e. g., “the delivery is the important thing” (94); 
“mere service alone does not confer citizenship” (ib .); 
“the delivery of the commission is the operative fact” 
{ib,); nevertheless, by the peculiar form of its statement 
of the rule the court below relegated this vital and essen¬ 
tial feature to a mere concomitant whose presence might 
be dispensed with if impracticable to procure. What the 
evidence had established was that the deliverv of the 
commission was the “operative fact,” “the important 
thing,” and that the mere fact of military service did not 
confer citizenship; but its application as stated by the 
court was that “it is clear that (plaintiff’s) acceptance of 
his appointment resulted in his acquisition of German 
citizenship unless delivery of a commission was neces¬ 
sary to complete his naturalization” (41). This is like 
saying that a foreign-born person living in the United 
States for five years becomes an American citizen unless 
he fails to obtain a naturalization certificate. 

This complete subordination of the part played by the 
officer’s patent or commission and its delivery to him, 
making the fact of actual service the dominant factor in 
the naturalization process, led the trial court easily to 
the next step of disregarding as a mere technical defect 
the absence in this case of any such thing as a commission 
if its non-existence could be reasonably accounted for. 
And here, we respectfully submit, it went altogether be¬ 
yond the evidence and assumed as a fact the exact con¬ 
tradictory of what had been proved by the uncontradicted 
testimony; assumed, that is, that it was the law of Ger¬ 
many that mere service as a German officer made one a 
German citizen even without the execution, issuance 
or delivery of a commission if its absence could be rea¬ 
sonably accounted for. 

The court states that “testimonv was introduced * * * 
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that plaintifTs commission as sub-lieutenant was not de¬ 
livered and that unless the commission was actually deliv¬ 
ered and accepted, his reintegration as a German citizen 
was not accomplished” (41). That it was the law of 
Germany that there could be no naturalization without 
actual delivery and acceptance of a commission had, it 

I 

must be remembered, been proved as a fact, and the 
evidence being uncontradicted it must be taken as a fact 
established. It was, we submit, error for the court to 
whittle it down to something very much less, to exclude 
from its operative effect the very case of this plaintiff, 
by engrafting on it an exception, an inconsistent and 
contradictory finding, that not only was without icvidence 
to support it but was denied by the only witness who 
spoke on the subject. 

Yet this was precisely what the trial court did. It refers 
to the fact that “due to insufficiency of working force 
it was impossible to deliver commissions to all those 
entitled to them” (41), and proceeds: 

“The court holds that under the circumstances plain¬ 
tiff’s continued and accepted service as a sub-lieutenant 
* * * must be regarded as the equivalent of the delivery 
of a commission and his acceptance thereof’ (41-2). But 
the only witness who had, in answer to the court, testified 
to the factum of the German law had testified to quite 
another thing, namely: 

“(In answer to the court:) If he is made a com¬ 
missioned officer, meaning a higher officer, say, a 
captain of artillery, and a commission is issued to 
him as such and he serves, then that wouW make 
him a citizen, if the commission is granted and 
he serves. That is the operative fact, that it is 
granted and accepted by him, 

“Q. If he accepts it and assumes office? A. Well, 
the commentaries state not his performance of his 
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duty in office, but the acceptance of the commission 
is the operative fact; the delivery and acceptance 
of commission” (94). 

In the face of the clear and unequivocal evidence that 
the mere service as a German militarv officer was in- 
sufficient to bring about German citizenship and that the 
delivery of a commission was an absolutely essential pre¬ 
requisite thereto, and that this evidence was uncontra¬ 
dicted and unqualified by any other witness, w^e submit 
that the finding that the plaintiff’s military service “must 
be regarded as the equivalent of a delivery of his com¬ 
mission and his acceptance thereof” is without evidence 
to support it and is against the evidence. 

IX. 

Tlie only source of power in tlie Government to 
liold tlie plaintiff’s property is tlie war power of 
Cong^ress. Tliat power not being operative in time 
of peace, for tbe Government or its officers to re¬ 
tain tbe plaintiff’s property would be to deprive 
him of his property without due process of law 
and would contravene the Fifth Amendment. 

Unless w’e are altogether wTong in the considerations 
urged in the preceding portion of this brief w^e are entitled 
under the amendment of 1920 to the return of our prop¬ 
erty, and in that decision full effect may be given to every 
part of the Congressional enactments. Should, how^ever, 
the court rule adversely to us on the contentions already 
urged it w^ould then become necessary to determine the 
grave constitutional question involved in the forcible re¬ 
tention by government officials, in time of profound peace, 
of private property taken under the sole authority of a 
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power operative only in time of war. We contend that 
even though the plaintiff were not entitled to the return 
of his property on the ground of his Swiss citizenship he 
is entitled as a matter of right to its immediate return 
because by its retention by government officials he would 
be deprived of his property without due process of law 
in contravention of the express prohibition of the Fifth 
Amendment to the Constitution of the United States. In 
the opinion below there is no discussion of this aspect of 
the case, although the constitutional question was pre¬ 
sented and our rights thereunder asserted. 

It needs no argument to show that by the retention of 
the plaintiff’s property in the hands of the defendants he 
is deprived of his property without due process of law. 
The only question is whether the constitutional guarantee 
is for some reason suspended or inapplicable. Of course 
there was no due process of law in the original taking, 
but it is not contended that the original taking exceeded 
the power of the lawmaking body. But it is one of the 
most ancient principles of law that although property 
may have been taken under circumstances negativing a 
tortious character, nevertheless, on the cessation of the 
right to hold, continued detention is unjustified. 

Although the original taking was without due process 
of law, no constitutional safeguard could have been suc¬ 
cessfully invoked against it, because such taking was 
within the war power of Congress. No other sanction 
than the war power could have saved the taking from the 
inhibition of the Fifth Amendment: 

“Of course the power to declare war involves 
the power to prosecute it by all means and, in any 
manner in which war may be legitimately prose¬ 
cuted. It therefore includes the right to seize and 
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confiscate all property of an enemy and to dispose 
of it at the will of the captor.” 

Miller u, U. S., 11 Wall, 268, 305. 

“The whole doctrine of confiscation is built upon 
the foundation that it is an instrument of coercion, 
w^hich, by depriving an enemy of property within 
reach of his power, wiiether within his territory or 
without it, impairs his ability to resist the confiscat¬ 
ing government, w'hile at the same time it furnishes 
to that government means for carrying on the w^ar. 
Hence any property w’hich the enemy can use, 
either by actual appropriation or by the exercise of 
control over its owmer, or which the adherents of 
the enemy have the power of devoting to the 
enemy’s use, is a proper subject of confiscation” 
(fb., 306). 

“War existing, the United States w’ere invested 
with belligerent rights in addition to the sovereign 
powers previously held. Congress had then full 
powder to provide for the seizure and confiscation 
of any property which the enemy or adherents of 
the enemy could use for the purpose of maintaining 
the war against the government {ih.). 

“Now the avowed purpose of all this w^as, not to 
reach any criminal personally, but ‘to insure the 
speedy termination of the rebellion’ then present, 
which was a war, which Congress had recognized 
as a war, and which this court has decided w^as 
then a w^ar. The purpose avowed then w'as legit¬ 
imate, such as Congress, in the situation of the 
country, might constitutionally entertain. * * * 

The statute referred exclusively to the rebellion 
then in progress*" (ib., 308, 309). 

The statute of confiscation there under consideration 
w’as enacted during the civil war. It did not merely pro¬ 
vide that enemy property should be taken into the custody 
of government officials, but for its actual appropriation 
to the use of the government. By the act it was made 
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the duty of the president to cause the seizure of enemy 
property “and to apply and use the same and the proceeds 
thereof for the support of the army of the United States” 
(z6., p. 270). 

i 

Therefore it may be conceded that if the present act 
had provided for the appropriation during the war, and 
the application to the use of our government, of enemy 
property, the constitutional guarantees would have been 
ineffective to stay the hand of the government. The situ¬ 
ation here presented is far different. By the Trading 
with the Enemy Act, Congress made no attempt to ap¬ 
propriate the property to the use of our government in 

! 

carrying on a war. Most explicitly and emphatically it 
confined its act to taking into the custody of the, govern¬ 
ment property whose use might at the moment endanger 
the success of our arms. The act provided (section 6) 
for the appointment of an “Alien Property Custodian, 
who shall be empowered to receive all money and prop¬ 
erty in the United States due or belonging to an enemy 
* * * and to hold, administer, and account Tor the 

same under the general direction of the president and as 
provided in this act.” Nothing in the act authorized the 
appropriation to the use of the government of the prop¬ 
erty so seized. The custodian was made precisely what 
his title indicated, a custodian. To remove any possible 
doubt as to the character of his office as that of a mere 
custodian, the act expressly provided (section 11) that 
“the Alien Property Custodian shall be vested with all 
the powers of a common-law trustee in respect to all prop¬ 
erty, other than money, which shall come into his posses¬ 
sion in pursuance of the provisions of this act.” It was 
further provided that after the end of the war any claim 
of any enemy to any money or other property held by 
the custodian should be settled as Congress should direct. 
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Had the United States appropriated to its use the prop¬ 
erty thus seized, the persons thus deprived of their prop¬ 
erty without due process of law would have been wdthout 
remedy. 

But the essential feature of the present situation is that 
the war ran its course and peace was declared without 
any such appropriation ever having been made by our 
government and without its having taken over to itself 
the ownership of the seized property. The government’s 
ollicer held it as “a common-law trustee.” The war being 
over, and the w’ar power of Congress no longer operative, 
for the government now’ to withhold from the owners of 
the property possession of and dominion over it w’ould be 
to deprive them of their property without due process of 
law\ This being forbidden by the Fifth Amendment and 
the w’ar pow’er not being effective in time of peace to sus¬ 
pend the operation of that amendment, it is submitted 
that possession and dominion cannot be withheld without 
violating the fundamental constitutional provision. 

It is significant that in the act of Congress of March 
4, 1923 (c. 285, sec. 2; 42 Stat., 1516) there is the frankest 
recognition of the fact that whatever right the United 
States may have had during the w’ar to appropriate to 
itself the seized property, it never did so and on the con- 
trarv recognizes the owners to be the owmers. After 
recognizing ownership by directing the return of all prop¬ 
erty, w'hether of German citizens or otherwise, where the 
value did not exceed $10,000, this amendment provides 
that 

“The Alien Property Custodian is directed to pay 
to the person entitled thereto, from and after the 
time this section takes effect, the net income, divi¬ 
dend, interest, annuity, or other earnings, accruing 
and collected thereafter, on any property or money 
held in trust for such person by the Alien Property 
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Custodian or by the Treasurer of the United States 
for the account of the Alien Property Custodian, 
under such rules and regulations as the President 
may prescribe; hut no person shall be paid, under 
this section, any amount in excess of $10,000 per 
annum.” 

If we are to accord to the words “due process of law” 
any significance whatever, and if the Alien Property Cus¬ 
todian is w^hat the original act declares him to be, a 
“common-law trustee,” under what principle of law may 
property be kept from its owner if it amounts to over 
$10,000 although it must be surrendered if less? What 
possible relation does such an arbitrary fiat, promulgated 
in time of peace, have to the war power ? 

This statute is the latest legislative enactment on this 
subject. Whatever rights as to appropriation of the 
seized property the United States may have reserved by 
any congressional action or acquired under the Treaty of 
Berlin have been exercised by this statute to the extent 
of acknowledging in this legislative manner the rights of 
the original owners as the persons entitled to the prop¬ 
erty. 

For nearly five years the Alien Property Custodian has 
accordingly been sending “to the person entitled thereto” 
the regularly recurring interest on property seized under 
the original act. These persons receiving such interest, 
that is the persons whose property was seized, are the 
persons recognized by the act of the sovereign law-making 
body itslf as the persons for whom the property is “held 
in trust * * * by the Alien Property Custodian.” 

The interest is to be paid to such an owner as “the 
person entitled thereto.” He is not by new legislation 
made the person entitled to the income; he is recognized 

I 

and referred to as “the person entitled to the income”; 
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the amendment simply directs the Custodian to pay him 
the income accordingly. With this recognition of the trust 
relation and of the owner’s right to the income from his 
property, how can the war power, available to prevent 
national injury in time of war, be invoked in time of 
peace to justify the forcible detention from the owner of 
his property, without semblance of due process of law? 
And except when yielding, in time of war and national 
peril, to the war power, the bill of rights is an organic 
part of the supreme law of the land and may not be 
nullified. 

Illustrations of a detention that may be unjustified at 
law although the original taking was not tortious are 
abundant. Doubtless during a conflagration the fire de¬ 
partment may seize a building adjoining the fire, ready to 
tear it down if its destruction be required to prevent the 
spread of the fire; and if during the fire they tear it down 
they commit no actionable wTong. The original taking 
was lawful. But suppose that they have not during the 
fire exercised their power to demolish the building; can 
it be maintained that because the original taking was 
lawTul the building may be destroyed or even held by 
the officers when the imminent peril, that might have 
justified them had they destroyed it during the fire, no 
longer exists? Under the police power, health officers 
have broad powers to seize property and in time of pes¬ 
tilence to segregate it and withhold it from the owners’ 
use and if necessary to destroy it. But suppose they have 
lawfully seized such property, with lawful power to de¬ 
stroy it, but have not exercised that power, and the peril 
which wrould have justified the destruction of the prop¬ 
erty has passed; can it be maintained that the paramount 
power that w^ould have justified them in destroying the 
property w’hile the peril existed justifies their appropria¬ 
tion or even detention of it after the peril has passed? 
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The master of a ship in time of storm may jettison the 
cargo, and in anticipation of that remedy he may take 
complete possession of any part of the cargo, putting it 
wherever he will, and has lawful power at any instant to 
throw it overboard. While the peril lasts the rights of 
the owner are suspended. But suppose that a portion of 
the cargo thus set apart and lawfully subject to‘ destruc¬ 
tion was in fact not jettisoned and that the peril has 
passed; can it be maintained that the master,, because 
there had been a time of peril when he had the property 
in his possession and might lawfully have destroyed it, 
can destroy it after the peril has passed? 

! 

It is evident that there may be such a thing as the com¬ 
plete suspension during an emergency of fundamental 
rights of property, and that during such suspension it is 
possible that the owner may under the exercise of a power 
temporarily paramount lose his property altogether; but 
it is equally clear that when the emergency giving rise 
to this extraordinary power has passed, the extraordinary 
power does not survive the emergency that gave it birth, 
and that upon the termination of the emergency the fun¬ 
damental rights of the property are restored. Cessanfe 
ratione cessat ipsa lex. 

The decree should be reversed and decree ren¬ 
dered for the plaintiff directing an accounting and 
the return of his property. 

All of which is respectfully submitted. 

December, 1927. 

Charles Henry Butler, 
John A. Kratz, 

Attorneys for Plaintiff and Appellant 

George L. Shearer, 

M’Cready Sykes, 

Of Counsel. 
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APPENDIX. 

SpeciAcation of the various steps in acquisition 
of Swiss citizenship. 

Mr. Escher, an expert in the law of Switzerland, testified that 
in 1903 and subsequently the Swiss law relating to the naturaliza¬ 
tion of a foreigner in the Canton of Bern consisted of the con¬ 
stitution of the Canton of Bern of 1903, the Federal Law of June 
25, 1903 and regulations which have been enacted regarding their 
application (53). 

He specified the requirements of the Swiss law as follows (ib .); 

1. A showing of two years residence, with an allegation 
that the Canton and its subdivision, the Commune, will 
grant citizenship if the Federal Council of the Confedera¬ 
tion authorizes the grant. 

2. The Federal Council is the e.xecutive of the Swiss 
Government and does not grant citizenship itself, but 
merely authorizes the Cantons and the Communes to grant 
it. When authority has been granted by an appropriate 
act, first by the executive of the Canton and then by the 
act of the Commune, certificates are made showing com¬ 
pliance with the requirements. 

3. Issuance of letters of citizenship by the Commune. 

4. Issuance of letters of citizenship by the Canton. 

Cantonal citizenship makes a recipient a citizen of the Con¬ 
federation of Switzerland just as an admission to any State of the 
L’nion makes a man an American citizen (54). 

These successive steps were taken as shown by the exhibits in 
evidence as follows: 

Step 1. The “showing’' of two years residence is shown to 
have been made by the Community Council in Plaintifif's Exhibit 
3, dated February 8, 1908 (175). This is part of PlaintifTs Ex¬ 
hibit 3 consisting of fifteen pages (in evidence, 57) described by 
witness (ib.). The official determination that the Canton and the 
Commune will grant citizenship if authorized by the Federal 
Council is shown in the portion of Plaintiff’s Exhibit 2 consisting 
of six pages (171, in evidence, 57), described at folio 57, dated 
January 15, 1908, by the Canton, reciting the application of the 
Commune of Thun for the grant of citizenship. 
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Step 2. The authorization by the Federal Council is shown in 
the same Plaintiffs Exhibit 2, in the first portion, dated March 10, 
1908 (171). 

Step 3. The letters of citizenship issued by the Commune are 
shown in the portion of Plaintiffs Exhibit 3 of fifteen pages (175) 
described by the witness as “the certificate granting citizenship in 
the City of Thun” (58), dated July 6, 1908. 

Step 4. The grant of citizenship by the Canton, described by 
the witness as “the real letters of citizenship” (58), dated October 
19, 1908, is part of Plaintiff’s Exhibit 3, admitted in evidence at 
folio 58. 

These papers constituted the plaintiff a Swiss citizen and en¬ 
titled him to recognition in Switzerland as “a Swiss citizen for all 
purposes” (64). They ran to the plaintiff and his mother and not 
only by operation of law but by specific inclusion conferred Swiss 
citizenship on the plaintiff himself, who was then a minor. 

On attaining his majority after his mother’s death, thfe plaintiff 
received a confirmatory certificate dated May 28, 1917, certifying 
to his individual Swiss citizenship (Plaintiff’s Exhibt 6 [186]). 


